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BZA Pre-Meeting Announcement read by the Chairperson
Good evening and welcome to the regular/special meeting of the City of Morgantown
Board of Zoning Appeals. Please turn off all cell phones or other devices that may
disrupt these proceedings. It is the duty of this Board to consider requests for relief from
the requirements of the City’s zoning regulations; to consider conditional use permit
requests; and, to hear administrative appeals.
The Board conducts business in the following order:


Review, amend, and approve minutes of a previous meeting.



Unfinished Business



New Business



Announcements from Staff

Each request is heard in the order that it appears on the agenda. For each Conditional
Use and Variance request, the following is done:


I will introduce the agenda item and the Planning Division will present a Staff
Report, which may or may not offer a recommendation.



The applicant/agent will be asked to present their justification for their request,
which may include questions by members of the Board.



I will then open a PUBLIC HEARING to hear testimony in support of, or in
opposition to, the request. Rules regarding public testimony are as follows:
‒ Anyone wishing to testify during the public hearing may do so once recognized
by me or may, in lieu of oral testimony, submit written testimony to the Chair.
All recognized speakers must approach the podium, state their name and
address for the record, and speak clearly into the microphone.
‒ All comments must be addressed to the Board, should be relevant to the
application, and may not be of a personal nature or personal attacks.
‒ All speakers will be limited to FIVE (5) MINUTES. If members of the Board
have any questions of the speaker, that time will not be counted toward his/her
five (5) minutes.
‒ If there is a large number of speakers, including many who are part of groups
or organizations, I may, to avoid repetitive comments, elect to ask for a
representative to speak on behalf of the group or organization.

Excerpt from BZA Bylaws Policy Annex 1
Adopted January 20, 2016
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‒ Speakers are notified that irrelevant comments or comments of a personal
nature or personal attacks may result in the speaker forfeiting his/her
opportunity to participate in the public hearing.
‒ I may elect to recognize the applicant/agent at the end of the public hearing to
provide rebuttal or additional comments, which will be limited to five (5)
minutes. If members of the Board have any questions of the applicant/agent,
that time will not be counted toward his/her five (5) minutes.


After all testimony is heard, I will declare the PUBLIC HEARING CLOSED and no
further public comment will be permitted.



Uncivil, unruly, and/or disruptive behavior at any time during this meeting is
prohibited and will result in removal from this public meeting.



State law requires the Board to consider findings of fact for each conditional use
and variance request. The request cannot be granted unless a majority of the
quorum present finds in the positive of ALL of the findings of fact. The Board may
elect to continue the hearing to another date if it needs additional information.



Applicants and requesting parties will be notified in writing by the Planning Division
of the Board’s findings and conclusions. Regardless of whether a request is
approved or denied, decisions of the Board can be appealed to the Circuit Court
of Monongalia County within thirty (30) days upon receipt of the written notification.
Any work done relating to decisions rendered by this Board during this thirty-day
period is at the sole financial risk of the applicant.

Thank you for your consideration and respect for these proceedings and the opinions of
all meeting participants.

Excerpt from BZA Bylaws Policy Annex 1
Adopted January 20, 2016
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MORGANTOWN BOARD OF ZONING APPEALS
March 20, 2019
6:30 p.m.
Council Chambers
Board of Zoning Appeals

AGENDA

Harrison Case, Chair
Kevin Meehan, Vice-Chair

I.

CALL TO ORDER AND ROLL CALL

II.

MATTERS OF BUSINESS:

Chris Benison
Heidi Cook
Garrett Tomblin

A.

Minutes for the February 20, 2019 hearing

III.

UNFINISHED BUSINESS: None.

IV.

NEW BUSINESS:
A. V19-11 / Qdoba / 386 Patteson Drive: Request by Kenny Weeks of Discount
Signs and Awnings, on behalf of Qdoba Eats Mexican, for variance relief from
Article 1369 concerning signage; Tax Map 11, Parcels 6 and 9; B-2, Service
Business District.
B. V19-12 / Wincor Properties, LLC / 263 Grant Avenue: Request by Don F.
Corwin for variance relief from Section 1361.03 related to building materials; Tax
Map 20, Parcel 33; R-3, Multi-Family Residential.

If you need an
accommodation,
please contact us at
304-284-7431.

C. V19-13 / Wincor Properties, LLC / 263 Grant Avenue: Request by Don F.
Corwin for variance relief from Section 1339.07 related to performance
standards; Tax Map 20, Parcel 33; R-3, Multi-Family Residential.
D. V19-14 / Wincor Properties, LLC / 263 Grant Avenue: Request by Don F.
Corwin for variance relief from Section 1339.04 related to setbacks; Tax Map 20,
Parcel 33; R-3, Multi-Family Residential.
V.

ANNOUNCEMENTS

VI.

ADJOURNMENT

Development Services
Christopher Fletcher, AICP
Director

Planning Division
John Whitmore, AICP
Planner III

389 Spruce Street
Morgantown, WV 26505
304.284.7431
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BOARD OF ZONING APPEALS
MINUTES
6:30 p.m.

February 20, 2019

Council Chambers

MEMBERS PRESENT: Harrison Case, Kevin Meehan, Chris Benison, Heidi Cook and Garrett
Tomblin
MEMBERS ABSENT: None
STAFF: John Whitmore, AICP
I.

CALL TO ORDER AND ROLL CALL: Case called the meeting to order and read the
standard explanation of the how the Board conducts business and rules for public
comments.

II.

MATTERS OF BUSINESS:
A.

Minutes for the January 16, 2019 hearing. No corrections noted, and minutes
approved as presented.

III.

UNFINISHED BUSINESS: None.

IV.

NEW BUSINESS:
A.

V19-07 / Miller / 449 Overhill Street: Request by Matthew E. Miller for variance
relief from Section 1335.04 to encroach into the minimum rear setback standard;
Tax Map 14, Parcel 220; R-1A, Single-Family Residential.

Whitmore presented the Staff Report.
Whitmore stated Staff received a letter of opposition from Mariana Matthews that has been made
part of the record.
Whitmore stated the petitioner submitted a letter to further explain the project as he is unable to
attend the hearing. Board members acknowledged said letter and Whitmore noted it would be
made part of the record.
Case recognized the petitioner’s son, Andrew Miller of 2077 Pinecrest Drive, who provided further
explanation of the project and noted the expansion would allow for the bedroom and dining area
to be expanded.
Case noted that no additional bedrooms or bathrooms will be added inside the structure. Miller
confirmed and stated only the bedroom and dining area would be expanded.
Case noted the structure is a single-family home. Miller confirmed and noted there is a second
dwelling located next to the house.
Morgantown Board of Zoning Appeals
February 20, 2019 Minutes
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Whitmore provided further explanation and stated there is a legal pre-existing non-conforming
accessory dwelling unit located on the parcel.
Case asked if Miller would like to respond to the letter of opposition. Miller stated he believes
there was miscommunication and his father did not get a chance to speak with her about the
project.
There being no further questions or comments by the Board, Case asked if anyone would like to
speak in favor of or in opposition to the either of the variance petitions.
Case recognized Sheila Thomas of 456 Overhill Street who spoke in favor of the petition. Thomas
stated the petitioner has informed her and all of the surrounding neighbors about the project and
expressed Miller would be a great neighbor.
There being no further comments, Case declared the public hearing closed and asked for Staff
recommendations, which were read by Whitmore.
Meehan noted there are many nonconforming houses in the neighborhood and the adjustment
appears to be minor.
Tomblin noted the letter of opposition from Matthews does not outline a specific concern.
Case read aloud the letter of opposition from Matthews and expressed he did not read anything
in the letter that addresses the merits of the variance.
Case referred to the letter submitted by the petitioner and noted where he addressed Matthews
concerns.
Benison noted the improvements would be consistent with the characteristics of a single-family
neighborhood and the R-1A zoning district.
Meehan made a motion to find in the affirmative for all of the Finding of Facts for V19-07 as
presented; seconded by Cook. Motion carried unanimously.
NOTE: The following findings were included in the motion.
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or welfare, or the
rights of adjacent property owners or residents, because:
The two-story room addition being requested will not affect the public health, safety, or welfare, or the
rights of the adjacent property owners or residents adversely because construction will be done
according to all applicable codes and the result will not extend into the variance area beyond what is
currently already there in the front side.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain to the
property for which a variance is sought and which were not created by the person seeking the variance,
because:
The existing master bedroom is not large enough to put a kind size bed in it. By extending the master
bedroom wall to the existing distance of the front part of the house, which is 3.16 feet from the side
property line, the problem is solved. If the wall is only moved to 5 feet from the property line, then the
resulting space on both floors is inadequate.

Morgantown Board of Zoning Appeals
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Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a reasonable
use of the land, because:
The existing master bedroom is not large enough for family use. If this house is to continue to be used
only for students, then this variance is not necessary. But if a family is to live here then the size of the
master bedroom is unreasonably small and the resulting space, if only built to a 5-foot setback is
inadequate.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be observed and
substantial justice done, because:
The variance to allow an extension of the existing foot print of the house to fill in the rear gap area will
not extend any new construction beyond what is already there in front of the house, where there is
already a shorter set back than the required five feet. So, justice will be done by solving an existing
problem without creating any problem.

Cook moved to grant variance relief for Case No. V19-07; seconded by Meehan. Motion carried
unanimously.
Case reminded Mr. Miller that the Board’s decisions can be appealed to Circuit Court within thirty
days of receiving written notification from the Planning Division and that any work related to the
Board’s decisions during this period would be at the sole financial risk of the petitioner.
B.

V19-09 / Mini Mountaineer Early Learning Center, LLC / 3414 Collins Ferry
Road: Request by Gloria Scotchel, on behalf of Mini Mountaineer Early Learning
Center, LLC, for variance relief from Section 1365.09 regarding parking aisles; Tax
Map 53, Parcels 219 and 220; B-1, Neighborhood Business District.

Whitmore presented the combined Staff Report for Case Nos. V19-09 and V19-10.
Whitmore stated Staff received a letter in opposition from Betsy Mullett and noted said letter
includes three specific points that will need addressed by the Board.
Case recognized Mike Ludman of 3131 Cove Point Drive, on behalf of Mini Mountaineer, who
provided further explanation of the project. Ludman stated the parking off of Martin Street is vital
to the business and noted a variance is necessary for the landscaping as a 10-foot buffer would
eliminate the parking. He referred to the letter of opposition and recognized it is a busy
intersection but expressed there is enough staging area to pull onto Martin Street.
Case asked if there were any objections to combining the public hearing for V19-09 and V19-10.
There being none, Case asked if anyone would like to speak in favor of or in opposition to the
either of the variance petitions.
Case recognized Amy and Ben Mayle of 509 Martin Street who asked to read the letter of
opposition from Betsy Mullet. Mr. Mayle was provided the letter.
Mayle stated they live across from the daycare and noted he has not had any parking issues with
past businesses in that building. He expressed he is in favor of the proposed variances but
requested yellow line parking for two spaces on the opposite side of Martin Street to ensure safety.
There being no further comments, Case declared the public hearing closed and asked for Staff
recommendations, which were read by Whitmore.
Morgantown Board of Zoning Appeals
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Case referred to the map within the Staff Report and asked if parking would be allowed within the
floodplain. Whitmore confirmed and stated the floodplain impacts landscaping as there will be
higher saturation.
Case referred to the letter from Mullett and asked if the objections were in reference to the
proposed modifications or from past experiences.
Whitmore noted there are issues at the site with large expansive asphalt but expressed there is
a lot of opportunity for parking. He explained the past parking use was previously consider as
pre-existing, legal, nonconforming conditions. However, the building sat empty for more than
twelve months resulting in those nonconforming conditions to be abandoned.
Case referred to the letter from Mullet and read aloud the three concerns noted.
Case referred to the Staff Report and expressed those concerns were addressed within the report.
Case inquired if the applicant would need to obtain approval of the final plans from the City
Engineer if the variances are approved. Whitmore confirmed.
Case asked if Staff consulted with the applicant when crafting the Staff recommendations.
Whitmore stated the staff recommendations were created internally based on the submitted plans.
Benison asked if 16 spaces are adequate. Ludman confirmed.
Case asked the petitioner if there were any objections to the Staff recommended conditions in the
Staff Report. Ludman agreed to all conditions with no objections.
Cook expressed the conditions listed in the Staff Report address the concerns submitted in
Mullett’s letter of opposition.
Cook asked if a yellow curb could be painted on the opposite side of Martin Street to provide more
room and increase safety.
Whitmore stated he would forward the request for service to the City Engineer.
Case expressed the yellow curb option could not be listed as a condition as the applicant cannot
be responsible for ensuring that is completed.
Benison made a motion to find in the affirmative for all of the Finding of Facts for V19-09 as
presented; seconded by Tomblin. Motion carried unanimously.
NOTE: The following findings were included in the motion.
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or welfare, or the
rights of adjacent property owners or residents, because:
This variance request pertains to the City Code, Section 1365.09(A)(3), “Parking Aisles”. Site
conditions relating to the existing building, support areas, parking scheme and watercourse (Burroughs
Run) which bisects a portion of Parcel 219 make it very difficult to comply with the requirements of this
Section of the Code (See attached “Site Plan”). There is not ample space to achieve the required
parking spaces (15-18) as stipulated by Code to accommodate the daycare facility (City Code, Section
1367.08 (C), “Landscaping”. Previous business operations at this property established parking directly
off Martin Street. Martin Street is not a main thoroughfare and serves primarily the residents that live
Morgantown Board of Zoning Appeals
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in this area. Residents have become accustomed to this parking arrangement and traffic condition. It
is important to note that site distance is more than adequate for vehicular travel on Martin Street in the
vicinity of the daycare facility. The request for variance is based on the above discussion of existing
conditions and prior use of the building and parking scheme which in our opinion will no cause a hazard
or risk the safety of the neighboring residents or the customers and employees of the daycare facility.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain to the
property for which a variance is sought and which were not created by the person seeking the variance,
because:
As indicated in Item “No. 1” above, this variance emerges as a result of the parking requirements
dictated by the City Code (see attached Site Plan). Note “existing conditions” depicted in Item No. 1
referring to the existing building, support areas and the parking scheme established by prior businesses
at this location.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a reasonable
use of the land, because:
This variance will permit the reasonable use of the existing facility to the fullest extent with minor
improvements (incorporate additional parking and establish a playground area with fencing) and
facilitate the intended use to serve as a daycare establishment and comply with City Code
requirements. Proposed additional parking areas will be stabilized with asphalt paving, a tar and chip
application or other recognized material to prevent mud or gravel from being transported onto the public
streets.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be observed and
substantial justice done, because:
The approval of the identified improvements will serve the intended use of the facility as a daycare and
comply with the existing zoning ordinance and will avoid an unreasonable economic burden on the
owner to justify the needs in order to operate a safe and healthy establishment.

Whitmore suggested to modify Staff condition number four to include drive isles in addition to
parking spaces.
Benison noted the request for 18 parking spaces was listed in the original application. Case noted
the applicant is fine with the adjustment to 16 spaces.
Benison asked if they should consider the landscaping prior to making a motion for the parking
variance. Case expressed they should consider them individually even though there may be
some combined aspects.
Whitmore noted that parking flows into the buffering issue and therefore the parking needs to be
considered first.
Cook moved to grant variance relief for Case No. V19-09 with presented Staff recommended
conditions including the amended condition to include drive isles; seconded by Meehan. Motion
carried unanimously.

Morgantown Board of Zoning Appeals
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C.

V19-10 / Mini Mountaineer Early Learning Center, LLC / 3414 Collins Ferry
Road: Request by Gloria Scotchel, on behalf of Mini Mountaineer Early Learning
Center, LLC, for variance relief from Section 1367.08 regarding landscaping buffer;
Tax Map 53, Parcels 219 and 220; B-1, Neighborhood Business District.

Case expressed this is a unique property as it sits on a corner lot, has pre-existing nonconforming
issues, a floodplain in the rear of the property, and there has been an increased in traffic patterns.
Board members agreed with Case and expressed no issues with the proposed landscaping buffer
variance.
Meehan made a motion to find in the affirmative for all of the Finding of Facts for V19-10 as
presented; seconded by Tomblin. Motion carried unanimously.
NOTE: The following findings were included in the motion.
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or welfare, or the
rights of adjacent property owners or residents, because:
This variance request pertains to the City Code, Section 1367.08 (C), “Landscape Buffer”. Site
conditions relating to the existing building, support areas, parking scheme and watercourse (Burroughs
run) which bisects a portion of Parcel 219 make it very difficult and impractical to comply with the
requirements of this Section of the Code (See attached “Site Plan”). There is not ample space to
achieve the required parking spaces (15-18) as stipulated by Code to accommodate the day care facility
(City Code, Section 1365.09(A)(3), “Parking Aisles”. Attempting to comply with this Section of the Code
would negate the majority of the required parking. Several “buffer areas” are proposed in an attempt
to comply with the Code (See attached Site Plan). The landscaping plan for the proposed identified
areas will be in accordance with Article 1367 of the Planning and Zoning Code for Type II Site Plan
Approval. Previous business operations at this property established parking directly off Martin Street.
Martin Street is not a main thoroughfare and serves primarily the residents that live in this area.
Residents have become accustomed to this parking arrangement and traffic condition. It is important
to note that site distance is more than adequate for vehicular travel on Martin Street in the vicinity of
the daycare facility. This request for variance is based on the above discussion of existing conditions
and prior use of the building and parking scheme which in our opinion will not cause hazard or risk the
safety of the neighboring residents or the customers and employees of the daycare facility.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain to the
property for which a variance is sought and which were not created by the person seeking the variance,
because:
As indicated in Item “No. 1” above, this variance emerges as a result of the parking requirements
dictated by the City Code (See attached site plan). Note “existing conditions” depicted in Item No. 1
referring to the existing building, support areas and the parking scheme established by prior businesses
at this location.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a reasonable
use of the land, because:
This variance will permit the reasonable use of the existing facility to the fullest extent with minor
improvements (incorporate additional parking with landscaping buffer areas as indicated on the
Landscape Plan and establish a playground area with fencing) and facilitate the intended use to serve
as a daycare establishment and comply with the City Code requirements. Proposed additional parking
areas will be stabilized with asphalt paving, a tar and chip application or other recognized material to
prevent mud or gravel from being transported onto the public streets.

Morgantown Board of Zoning Appeals
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Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be observed and
substantial justice done, because:
The approval of the identified improvements will serve the intended use of the facility as a daycare and
comply with the existing zoning ordinance and will avoid an unreasonable economic burden on the
owner to justify the needs in order to operate a safe and healthy establishment. It should be noted
that there is a relative significant amount of area on the east side of Burroughs Run that is not being
developed and is to remain as “green” area (See attached Landscape Plan).

Cook moved to grant variance relief for Case No. V19-10 with Staff recommended conditions;
seconded by Tomblin. Motion carried unanimously.
Case reminded the petitioner that the Board’s decisions can be appealed to Circuit Court within
thirty days of receiving written notification from the Planning Division and that any work related to
the Board’s decisions during this period would be at the sole financial risk of the petitioner.
V.

ANNOUNCEMENTS:
A. Whitmore stated there will be a training workshop for all Board members on Monday,
March 11, 2019 at 6:00 p.m. in the Public Safety Building’s Conference Room.
B. Whitmore stated the Planning and Zoning Code updates have been codified for 2019
and is available on the City website. Hard copies can be provided at the training
session if needed.

VI.

ADJOURNMENT: 7:50 p.m.

MINUTES APPROVED:

BOARD SECRETARY:

_____________________________
Christopher M. Fletcher, AICP

Morgantown Board of Zoning Appeals
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MORGANTOWN BOARD OF ZONING APPEALS
March 20, 2019
6:30 p.m.
City Council Chambers

Board Members:
Harrison Case, Chair
Kevin Meehan, Vice-Chair

STAFF REPORT
CASE NO:

V19-11 / Qdoba / 386 Patteson Drive

Christopher Benison
Heidi Cook
Garrett Tomblin

REQUEST and LOCATION:
Request by Kenny Weeks of Discount Signs and Awnings, on behalf of Qdoba, for
variance relief from Article 1369 concerning signage at 386 Patteson Drive.
TAX MAP NUMBER(s) and ZONING DESCRIPTION:
Tax Map 11, Parcels 6 and 9; B-2, Service Business District
SURROUNDING ZONING:
North: B-5, Shopping Center District
East and West: B-2, Service Business District
South: PRO, Professional, Residential, and Office District
BACKGROUND and ANALYSIS:
Representatives of Discount Signs and Awnings have been in contact with Planning
Division staff regarding the rebranding of the existing Qdoba restaurant establishment.
Addendum A of this report illustrates the location of the subject site.
Wall Sign
Section 1369.07(I)(1) of the Planning and Zoning Code provides a maximum wall sign
area standard of six tenths (0.6) square feet for every-one (1) foot of tenant building
frontage in the B-2 District. The linear width of the tenant’s frontage is 56 feet +/-, which
establishes a maximum wall sign area standard of 33.6 square feet. As such, variance
relief of 28.3 square feet is required for the wall sign as proposed and further illustrated in
the table below.
Wall Sign

Sign Area

Development Services
Christopher Fletcher, AICP
Director

70.96 sf

John Whitmore, AICP
Planner III

Planning Division
389 Spruce Street
Morgantown, WV 26505
304.284.7431

Total Permitted Sign Standards

33.60 sf

Total Requested Variance

37.36 sf
Page 1 of 2
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MORGANTOWN BOARD OF ZONING APPEALS
March 20, 2019
6:30 p.m.
City Council Chambers

Board Members:
Harrison Case, Chair
Kevin Meehan, Vice-Chair
Christopher Benison
Heidi Cook
Garrett Tomblin

STAFF RECOMMENDATION:
It is the duty of the Board of Zoning Appeals to determine whether the proposed request
meets the standard criteria for a variance by reaching a positive determination for each of
the “Findings of Fact” submitted by the petitioner. If the Board disagrees with the
petitioner’s “Findings of Fact” and determines the proposed request does not meet the
standard criteria for a variance, then the Board must state findings of fact and conclusions
of law on which it bases its decision to deny the subject variance petition. [See WV State
Code 8A-8-11(e) and 8A-7-11(b)].

Addendum B of this report provides revisions to the petitioner’s Findings of Fact responses
(deleted matter struck through; new matter underlined). Staff recommended revisions should
not be considered or construed as supporting or opposing the merits of the petitioner’s
responses or the subject petition.
As is customary with sign variance petitions, no recommendation is submitted by Staff
concerning whether variance relief should be granted as requested.

Development Services
Christopher Fletcher, AICP
Director
John Whitmore, AICP
Planner III

Planning Division
389 Spruce Street
Morgantown, WV 26505
304.284.7431

Page 2 of 2
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STAFF REPORT ADDENDUM A
V19-11 / Qdoba / 386 Patteson Drive

Clipped from Google Maps

Clipped from Google Maps

Staff Report Addendum A
V19-11
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STAFF REPORT ADDENDUM A
V19-11 / Qdoba / 386 Patteson Drive

Part of Tax Map 11

Staff Report Addendum A
V19-11
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STAFF REPORT ADDENDUM B
V19-11 / Qdoba / 386 Patteson Drive
The following revisions are recommended to the petitioner’s findings of fact responses (deleted
matter struck-though; new matter underlined). Staff recommended revisions should not be
considered or construed as supporting or opposing the merits of the petitioner’s responses or the
subject variance petition.
V19-11 Sign Area
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or
welfare, or the rights of adjacent property owners or residents, because:
It is a sign on the front of existing building. Just a remodel. The size of the wall sign appears
to be in keeping with neighboring business wall signage and is functionally smaller than the
wall sign to be replaced, which does not appear to have adversely impact the public realm or
property rights.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain
to the property for which a variance is sought and which were not created by the person seeking
the variance, because:
In 2006 regulations changed and square footage now is 1/3 of existing signage. The Qdoba
establishment has historically functioned with signage in excess of current maximum sign area
standards and appears to be in keeping with other business establishments within the Patteson
Drive commercial corridor.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a
reasonable use of the land, because:
The public can see tThe new sign, although smaller than the existing sign to be replaced,
appears prudent to message to vehicular passersby within the five-lane Patteson Drive corridor.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be
observed and substantial justice done, because:
New Signage. The proposed sign is less in area than the wall sign it will replace thereby
modestly decreasing visual clutter within the Patteson Drive commercial corridor.

Staff Report Addendum B
V19-11
BZA MEETING PACKET
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MORGANTOWN BOARD OF ZONING APPEALS
March 20, 2019
6:30 p.m.
City Council Chambers

Board Members:
Harrison Case, Chair
Kevin Meehan, Vice-Chair
Christopher Benison
Heidi Cook
Garrett Tomblin

COMBINED STAFF REPORT
CASE NOs:

V19-12 / Wincor Properties, LLC / 263 Grant Avenue
V19-13 / Wincor Properties, LLC / 263 Grant Avenue
V19-14 / Wincor Properties, LLC / 263 Grant Avenue

REQUEST and LOCATION:
Request by Don Corwin of Wincor Properties, LLC for variance relief from Articles 1339
and 1361 concerning setbacks, Article 1339 concerning building massing, and Article
1361 concerning materials at 263 Grant Avenue.
TAX MAP NUMBER(s) and ZONING DESCRIPTION:
Tax Map 20, Parcel 3; R-3, Multi-Family Residential District & SSOD, Sunnyside South
Overlay District
SURROUNDING ZONING:
R-3, Multi-Family Residential District & SSOD, Sunnyside South Overlay District
BACKGROUND:
On 12 OCT 2018, the petitioner submitted a building permit application No. 201800001685. This permit was subsequently issued under the following scope of work
description [see Exhibit 1].

Development Services
Christopher Fletcher, AICP
Director
John Whitmore, AICP
Planner III

Planning Division
389 Spruce Street
Morgantown, WV 26505
304.284.7431

On 18 JAN 2019, Code Enforcement Official Baldwin investigated the absence of a visible
permit at the subject site. A Stop Work Order was issued for “Working without Permit”
under City Code Section 1705.09 because work being undertaken was not included in the
scope of work description above and therefore not included in the issued Building Permit
[see Exhibit 2].
Code Enforcement conveyed this information to the Planning Division. Upon site
inspection on 22 JAN 2019, Staff observed zoning-related issues with the improvements
undertaken and promptly scheduled a Technical Review Team meeting for 12 FEB 2019.
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At the 12 FEB 2019 Technical Review Team meeting, it was determined that the existing
“Two-Family Dwelling Unit” use would not change as a result of the undertaken
improvements, which negated additional parking considerations. However, the following
zoning-related matters were identified and further discussed with the petitioner:
•

Building/Cladding Materials – use of cementitious cladding materials on Grant Avenue
facing façade at a percentage exceeding the maximum standard.

•

Building Massing – converting the upper half story to a full story.

•

Front and Side Setback Encroachments – expansion of covered porch and partial
enclosure of front porch relating to interior kitchen improvements.

Setback concerns were confirmed with the applicant by the City Engineer’s office and the
Planning Division on 14 FEB 2019. The applicant was instructed by the City Engineer to
provide a professional as-built survey first-floor improvements in relationship to the front
and side parcel boundaries, to ensure the front porch expansion and partial enclosure did
not encroach into the Grant Avenue public right-of-way. The petitioner has advised Staff
that survey work is nearly completed, but the survey has not been submitted at the time
of preparing this report.
Addendum A of this report illustrates the location of the subject site.
ANALYSIS:
Case No. V19-12 – Building Materials
Section 1361.03(P)(2) provides the following performance standard related to building
materials in the Sunnyside Overlay Districts:

The building face that abuts the Grant Avenue public right-of-way was previously 100%
brick. The petitioner seeks to utilize cementitious siding for the third story conversion and
the partial enclosure of the expanded front porch relating to the interior kitchen
improvement. The proposed siding results in approximately 50% of the Grant Avenue
facing façade remaining brick and approximately 50% becoming cementitious siding. As
such, a 15% variance from the composite material ratio standard is required.
Development Services
Christopher Fletcher, AICP
Director
John Whitmore, AICP
Planner III

Planning Division

It should be noted that several variances have been granted since 2006 concerning the
use of cementitious siding within the Sunnyside Overlay Districts, including 100% use of
this material on a façade facing a public right-of-way. This type of cladding has proven to
be a higher performing material in this predominantly student housing neighborhood.
Specifically, cementitious siding has proven effective against denting, splitting, vandalism,
graffiti, fire, etc. compared to wood or vinyl products.

389 Spruce Street
Morgantown, WV 26505
304.284.7431
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Case No. V19-13 – Building Massing
Section 1339.07(A) provides the following performance standard relating to building
design:

Christopher Benison
Heidi Cook
Garrett Tomblin

Section 1329.02 provides the following definition for the term “massing.”

Specifically, “massing” is an element of exterior architectural features that considers
building height and proportionality of the building’s components. The conversion of the
previous half-story attic to a full third-story is the matter at hand. The following image
illustrates the change in massing and the surrounding built environment.
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Christopher Fletcher, AICP
Director
John Whitmore, AICP
Planner III

Planning Division
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Morgantown, WV 26505
304.284.7431

255 Grant Avenue is considered an interior lot, adjoins the subject 263 Grant Avenue
building, and is included in present “substantially conform[ing]” considerations. 267 Grant
Avenue is considered a corner lot and therefore not considered. Recent improvements to
the 243-249 building were not reviewed or approved by the Planning Division.
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Section 1399.06 provides the following by-right maximum building height standard in the
R-3 District.
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However, the Section 1339.07 “massing” component noted above supersedes the R-3
District by-right maximum standard by requiring building height considerations in context
with and the continuity of the adjacent built environment – 255 Grant Avenue.
As the petitioner was advised, there does not appear to be sufficient administrative
discretion in the Planning and Zoning Code on this matter for the Planning Division to
determine that the conversion of the half-story attic to a full third-story “substantially
conforms” to the massing of the building at 255 Grant Avenue. Accordingly, it appears
proper and prudent that the petitioner seek variance relief from the Board as the
appropriate determining authority.
The current “massing” provision in the R-3 District, which is applied in R-3 Districts citywide, may inadvertently hinder desired higher densities within the Sunnyside Overlay
Districts. Specifically, the Sunnyside Overlay Districts provide incentives to increased
building heights [see Sections 1361.03(G) and (H) and 1361.04(A)(1)] . Although not an
objective comparison, desired higher densities within the Sunnyside Overlay District is
generally demonstrated by development approvals granted in recent years for new
construction at 152 and 146 Third Street, which is considered a “primary street” and
illustrated in the image below [see “primary street” explanation under V19-14 below].

263
Grant

152
Third

146
Third
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Case No. V19-14 – Building Setbacks
The petitioner has reconstructed the front porch by extending it closer to the front property
boundary and enclosing a portion of the porch related to interior kitchen improvements.
As noted above, the petitioner has been directed to submit an as-built survey of the
improvements to determine the actual setbacks and to ensure encroachment into the
public right-of-way has not occurred.
Front setbacks standards in the R-3 District are superseded by the design and
performance standards of the Sunnyside Overlay District, as illustrated by the Section
1361.03(M) graphic below.

Grant Avenue is not identified within the Sunnyside Overlay Districts as a “primary street”
and is therefore considered a “secondary street” as illustrated by the Section 1361.02(A)
graphic below.

The petitioner seeks front setback variance relief of five feet so that the enclosed portion
of the front porch extension may have a zero-foot front setback.
Section 1339.04 provides the following side setback standard in the R-3 District, which is
not superseded by the Sunnyside Overlay Districts.
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Director
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The distance separating the sides of the principal buildings at 263 Grant Avenue and 267
Grant Avenue (building to the north) is 5.75 feet, exclusive of eaves. Because at least 10
feet does not separate these buildings, it is assumed that both buildings do not meet the
minimum five-foot side setback standard.
Section 1373.06 provides the following guidance concerning the expansion of a
nonconforming structure and increasing the extent of its nonconformity, which in this case
is extending the extent of the nonconforming side setback condition by the partial
enclosure of the front porch expansion.
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Accordingly, the partial enclosure of the front porch expansion for the interior kitchen
improvement requires front setback (zero-foot) relief and side setback (extending
nonconforming setback) relief.
Staff recommends that the Board, without objection from members of the Board, the
petitioner, or the public, combine the public hearings for the three (3) variance petitions
presented herein. However, each respective petition must be considered and acted upon
by the Board separately.
Correspondence in support received prior to meeting packet distribution are attached
hereto from Mr. Doug Shephard, M Clay Corwin, and Mr. Andrew Smith.
STAFF RECOMMENDATION:
It is the duty of the Board of Zoning Appeals to determine whether the proposed requests
meet the standard criteria for a variance by reaching a positive determination for each of
the “Findings of Fact” submitted by the petitioner. If the Board disagrees with the
petitioner’s “Findings of Fact” and determines the proposed request does not meet the
standard criteria for a variance, then the Board must state findings of fact and conclusions
of law on which it bases its decision to deny the subject variance petition. [See WV State
Code 8A-8-11(e) and 8A-7-11(b)].

Again, each variance petition must be considered and acted upon by the Board separately.
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Staff reminds the Board that is should treat the present situation as if the petitioner’s
improvements do not exist, as self-inflicted and/or economic hardships are not justifiable
grounds for a variance.
Case No. V19-12 – Building Materials
Staff recommends the Board grant variance relief under Case No. V19-12 of 15% variance
relief from the maximum 35% standard for composite materials on a building façade
abutting the Grant Avenue right-of-way with the condition that cementitious material must
be used and not vinyl material. Addendum B of this report provides staff recommended
revisions to the petitioner’s findings of fact responses.
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Case No. V19-13 – Building Massing
Staff recommends the Board grant variance relief under Case No. V19-13, without
conditions, to permit the conversion of the half-story attic to a full third-story, which results
in the massing of 263 Grant Avenue not substantially conforming to and being greater
than the existing massing of 255 Grant Avenue. Addendum B of this report provides staff
recommended revisions to the petitioner’s findings of fact responses.
Case No. V19-14 – Setbacks
Staff provides no recommendation whether variance relief from Sections 1361.03(M) [fivefoot front setback encroachment] or 1339.04(A)(3) [extending the nonconforming side setback]
should be granted under Case No. V19-14 as requested by the petitioner for the partial
enclosure of the front porch expansion relating to the interior kitchen improvement.
However, should the Board grant variance relief as requested, Staff recommends a
condition be included that any and all encroachments, including eaves and gutters, into
the Grant Avenue public right-of-way must be removed. Addendum B of this report
restates the petitioner’s findings of fact responses.
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Part of Tax Map 20
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COMBINED STAFF REPORT ADDENDUM B
V19-12 thru V19-14 / Wincor Properties, LLC / 263 Grant Avenue
The following revisions are recommended to the petitioner’s findings of fact responses (deleted
matter struck-though; new matter underlined) for Case No. V19-12.

V19-12 – Building Materials
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or
welfare, or the rights of adjacent property owners or residents, because:
Hardi siding is a cement Cementitious fiberboard product that is widely used in building
applications. This type of cladding, under several related variance approvals within the
Sunnyside Overlay Districts, appears to have proven to be a higher performing material in
this predominantly student housing neighborhood without adverse impact to the public or the
rights of adjoining property owners. Specifically, cementitious siding has proven effective
against denting, splitting, vandalism, graffiti, fire, etc. compared to wood or vinyl products.
The product has a better appearance over vinyl or aluminum siding and has been commonly
applied in numerous adjacent structures. Properties located on both sides have vinyl and
aluminum siding. Other adjacent properties have hardi siding on 1st floors. This variance will
not affect health, safety, or welfare or impact the rights of adjacent property owners.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain
to the property for which a variance is sought and which were not created by the person seeking
the variance, because:
The use of other “natural materials” such as stone or wood siding would not be compatible
with aesthetic of this property. Use of brick is not does not appear practical as the existing
brick are is understood to be over 100 years old, have weathered/developed a patina and
cannot be matched or duplicated. Hardi siding Cementitious cladding in charcoal gray color
will should result in an improved aesthetic and match other portions of the house. The special
conditions of the exterior, along with the desire to use a higher performing cladding material
in a predominantly student housing neighborhood, necessitate this variance and it was were
not created by the owner.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a
reasonable use of the land, because:
Attempting to match the existing brick is appears impractical and would detract from the
building aesthetic. Other natural products would also be in contrast. The Hardi cementitious
siding is a high-quality exterior finishing material which is wholly consistent with adjacent
buildings. This variance will eliminate any contrast in façade through attempts to match
existing material and is reasonable usage relative to adjacent structure construction.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be
observed and substantial justice done, because:
Use of Hardi cementitious siding, slate gray, is appears to be an attractive option for the
building, is wholly compatible with surrounding architecture, and will match the other portion
of the house. This variance supports the purpose and intent of zoning ordinances(s) that
ensure attractive, high quality façade doing substantial justice to the neighborhood,
community, and City.
Combined Staff Report Addendum B
V19-12, V19-12, and V19-14
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The following revisions are recommended to the petitioner’s findings of fact responses (deleted
matter struck-though; new matter underlined) for Case No. V19-13.

V19-13 – Building Massing
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or
welfare, or the rights of adjacent property owners or residents, because:
Remodeling of top floor bedrooms has resulted in additional “massing” due to addition of
exterior walls and lower roof pitch. Performing this work has improved the quality, safety, and
living condition of the property. Previous attic rooms were cramped with minimal window
space. The replacement of the old, dilapidated roof and addition of knee walls plus new
windows results in improved egress. Roof and wall insulation results in more comfortable
space. Buildings on both sides, owned by Wincor Properties, are not do not appear to be
significantly impacted as both are also 3 stories in height. Directly across Grant Avenue is
WVU’s three-story townhouses, behind which is WVU’s the property known as University
Place, a 12-story University Place building. Directly behind the 263 Grant Avenue building
are two recently constructed properties including 146 and 152 3rd Street properties which
were constructed in very similar massing of the top floor. The work on the 263 Grant property
improves the health, safety, welfare and is appears to be wholly consistent and compatible
with other adjacent structures.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain
to the property for which a variance is sought and which were not created by the person seeking
the variance, because:
The house is approximately 100 years old and has been a rental property for over 45 years.
Attic bedrooms are undesirable due to low ceilings, cramped spaces, and poor
quality/unsightly construction. The existing roof required replacement due to rotting wood
and roofing materials. Installing a new roof, truss system, and insulation while systematically
installing new exterior walls will preserve the house while improving the quality of the living
space. Variance is sought due to constraints of remodeling and improving an existing
structure and were not created by the owner.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a
reasonable use of the land, because:
The house two-family dwelling is located in Sunnyside R-3 neighborhood which WVU Student
Rental where residents are predominantly WVU students. Improvement in quality and safety
of rental space is necessary due to changing rental market and stricter safety standards.
Replacement/remodeling of the attic bedrooms allows the house to be marketed to a wider,
higher quality group of residents. Preserving the house two-family dwelling while improving
the space is reasonable and desirable in this neighborhood as the results are high quality,
affordable housing for students. Eliminating the unnecessary hardship of renting a distressed
and unsafe living space is effective and reasonable use of the existing land and building.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be
observed and substantial justice done, because:
The remodeled house two-family dwelling will result in preserving much of the character of
the property, be a significant improvement to the neighborhood, result in improved quality and
safety for residents, and is consistent with adjacent structures. The results are fully appear
to be aligned with purpose and intent of zoning ordinances(s) higher densities in the
Sunnyside Overlay Districts and the end product does appears to ensure substantial justice
to the neighborhood, community, and City.
Combined Staff Report Addendum B
V19-12, V19-12, and V19-14
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The following restates the petitioner’s findings of fact responses for Case No. V19-14.

V19-14 – Building Setbacks
Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or
welfare, or the rights of adjacent property owners or residents, because:
Remodeling of the first floor included the addition of an adequate kitchen for the building. The
unit previously had limited kitchen facilities located in the corner of the living room. Installation
of a property equipped kitchen space of 80 sq ft will improve the quality of the property for
residents. The health, safety, and welfare of the residents will be enhanced by this work.
Rights of adjacent property owners will not be impacted. This work on the 263 Grant property
improves the health, safety and welfare and is wholly consistent and compatible with other
adjacent structures.
Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain
to the property for which a variance is sought and which were not created by the person seeking
the variance, because:
The house is approximately 100 years old and has been a rental property for over 45 years.
Limited space is available on the ground floor to accommodate a full kitchen. Expanding the
kitchen into the front is necessary to improve the quality and living condition of residents.
This addition will preserve a front porch area of 150 sq ft. Many structures on Grant avenue
have completely enclosed porches. A 5ft strip of grass will continue to be maintained between
the porch and sidewalk providing green space and landscape buffer. This variance is
necessary due to the special property conditions and will make the best use of the available
space which is limited due to the age and configuration of the property.
Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a
reasonable use of the land, because:
The house is located in Sunnyside R-3 neighborhood which WVU Student Rental.
Improvement in quality and safety of rental space is necessary due to changing rental market
and the desire for upgraded living spaces. This request will permit effective use of existing
space while preserving the appearance and quality of the structure. The conditions and
configuration of the existing property make it unattractive as a rental unit. Addition of the
kitchen is reasonable usage of limited existing space.
Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be
observed and substantial justice done, because:
The addition of the kitchen and remodeled front porch will preserve much of the character of
the property while providing quality, safe, and affordable housing. The porch remains, green
space is preserved, and the final result will be wholly consistent with adjacent structures in
the Sunnyside neighborhood. The results are fully aligned with purpose and intent of zoning
ordinance(s) and the end product does substantial justice to the neighborhood, community
and City.

Combined Staff Report Addendum B
V19-12, V19-12, and V19-14
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To:
City of Morgantown Development Services Planning Division
Members of the BZA.
RE: 263 Grant Ave
Dear Madam and Sirs.
I am writing to support Mr. Corwin in his appeal for variance relief at the property located at 263 Grant
Ave. Without public funding, Mr. Corwin has endeavored to clean up the 200 Block of Grant Ave. He
has done an exceptional job at taking dilapidated properties and making them safe, rentable and taxable
properties. His efforts have helped stabilize and increase values and rents in this area.
I do believe that area of Grant has been unduly impacted by the recent addition of U Club and its 900+
beds. This is a very unique and specific impact to Sunnyside and local landlords. It is my hope that the
Board will take into appreciation the arena that Mr. Corwin and others are forced to compete in.
Specifically small business owners play with a different set of rules vs. a public/private partnership in the
Sunnyside area.
Mr. Corwin's building reflects change and growth in Sunnyside, and he is investing heavily in the
property. I believe this should be applauded and encouraged, because it will lead to a better Sunnyside
and a increase in the commercial tax base for Monongalia County.
Sincerely,
Doug Shephard.
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From:
To:
Subject:
Date:

Corwin Properties
Stacy Hollar
WInCor Properties variance petitions 263 Grant Ave
Thursday, March 07, 2019 12:32:46 PM

To who it may concern,

I am in favor of granting WinCor Properties the three variance petitions at 263 Grant
Ave. Corwin Properties owns the 241 Grant Ave. property. WInCor continues to
upgrade his properties which increases the value of all of Sunnyside property
owners. I am sure that the upgrades WinCor is currently preforming on 263 Grant will
only increase the value of the properties surrounding this unit as well as the entire
Sunnyside neighborhood. The city needs to focus on other property owners that don't
preform required maintenance and up keep on their units as well as the garbage
issue with Sunnyside tenants and Republic Services that spews litter throughout the
Sunnyside neighborhood.

Also, I would like to see the variance granted by the city to the developer of University
Place to but the electrical boxes in front of our unit at 241 Grant? Can you send me
that information? Lets not pick on the landlords that provide affordable and safe
housing for the students of WVU.

Sincerely,

Clay Corwin
Corwin Properties
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From:
To:
Cc:
Subject:
Date:

Chris Fletcher
Andrew Smith
John Whitmore; Stacy Hollar
RE: variances at 263 Grant - re corwin
Monday, March 11, 2019 4:56:53 PM

Mr. Smith:
Good afternoon. We will include your email below in the BZA’s packet for next week’s meeting.
Respectfully,
Christopher M. Fletcher, AICP
Director of Development Services
From: Andrew Smith <andrew@smithcpapllc.com>
Sent: Monday, March 11, 2019 4:14 PM
To: Chris Fletcher <cfletcher@morgantownwv.gov>
Subject: variances at 263 Grant - re corwin
Chris
I am in full support of whatever Don Corwin wants to do on Grant Avenue – he is a long time local
landlord and developer and he is part of the original group of investors in Morgantown that we must
support
Don and his family are original Morgantown business owners and real estate owners, been around
forever, and have always had Morgantown City best interests at heart, in fact without the Corwin’s
Morgantown would not be
what it is today, they/he is a critical part of what Morgantown is. Don Corwin truly cares about
Morgantown and what it is and will become, and that is hard to find these days with so many out of
town and large corporate/ quasi-government based development. Don always does things right so
his money spent is always on progress forward which is good for Morgantown.
Thanks
Andrew Smith
Smith Rentals LLC
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