
Office of the City Clerk 

The City of Morgantown 
389 Spruce Street 

Morgantown, West Virginia 26505 
(304) 284-7439   Fax: (304) 284-7525

www.morgantownwv.gov

AGENDA 
REGULAR MEETING 

February 2, 2021 
7:00 p.m. 

To protect public health during the COVID-19 pandemic, personal attendance at the meeting is not permitted. 
This meeting will take place via WebEx at https://cityofmorgantown.my.webex.com/meet/cityofmorgantown 
using the meeting number 793 734 477. The meeting will be broadcast live on Morgantown 15 and live 
streamed via the City of Morgantown website at https://morgantownwv.viebit.com/. The public can also listen 
live by calling 415-655-0001 and using the access code 793 734 477.  If members of the public wish to 
comment on a particular issue or public hearing, they should fill out the public comment sign-up form on our 
website, prior to the start of the meeting which can be found at: http://bit.ly/MCC020221.   Additionally, the 
public can submit written comments via email to the City Clerk at cwade@morgantownwv.gov.  

1. CALL TO ORDER:

2. ROLL CALL:

3. PLEDGE:

4. APPROVAL OF MINUTES: January 19, 2021, Special Meeting minutes, January 19, 2021, Regular
Meeting minutes, January 26, 2021, Committee of the Whole Meeting minutes.

5. CORRESPONDENCE:

A. ANNOUNCEMENT AND OATH OF THE 2021 MUNICIPAL ELECTION BALLOT
COMMISSIONERS.

6. PUBLIC HEARINGS:

7. UNFINISHED BUSINESS:

A. Consideration of AN ORDER ON THE APPLICATION FOR EXEMPTION FROM
VACANT STRUCTURES REGISTRATION BY QUEEN HOLDINGS, LLC FOR
PROPERTY AT 208 EAST END AVENUE

B. Consideration of AN ORDER ON THE APPLICATION FOR EXEMPTION FROM
VACANT STRUCTURES REGISTRATION BY GENE STEPHEN SIEGWARTH FOR
PROPERTY AT 301 BROCKWAY AVENUE

C. BOARDS & COMMISSIONS:

8. PUBLIC PORTION WHICH SHALL BE SUBJECT TO RULES ESTABLISHED BY COUNCIL
AND ADOPTED BY RESOLUTION:
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9. SPECIAL COMMITTEE REPORTS:

A. COMMUNITY POLICING & CITIZENS REVIEW BOARD – Deputy Mayor Fetty, Chair;
Mayor Dulaney, Vice-Chair

B. SPECIAL COMMITTEE ON UNSHELTERED HOMELESSNESS – Mayor Dulaney, Chair;
Councilor Cruze, Vice-Chair; Deputy Mayor Fetty, Member; Councilor Selin, Member; and
Councilor Harshbarger, Member.

10. CONSENT AGENDA:  Reminder:  Matters on the Consent Agenda are voted on collectively without
any debate.  If any member objects, an item is removed and considered under New Business.

11. NEW BUSINESS:

A. Consideration of APPROVAL of (FIRST READING) of AN ORDINANCE PROVIDING
FOR THE ZONING RECLASSIFICATION OF CERTAIN PARCELS OF REAL ESTATE
IN THE SIXTH WARD OF THE CITY OF MORGANTOWN FROM R-1, SINGLE-
FAMILY RESIDENTIAL DISTRICT TO B-2, SERVICE BUSINESS DISTRICT
AMENDING ARTICLE 1331 OF THE PLANNING AND ZONING CODE OF THE CITY
OF MORGANTOWN AS SHOWN ON THE EXHIBIT HERETO ATTACHED AND
DECLARED TO BE A PART OF THIS ORDINANCE AS IF THE SAME WERE FULLY
SET FORTH HEREIN

B. Consideration of APPROVAL of (FIRST READING) of A BOND ORDINANCE OF CITY
COUNCIL WHICH WOULD (I) AUTHORIZE THE RENOVATION AND
IMPROVEMENT TO EXISTING MOTOR VEHICLE PARKING FACILITIES OF THE
CITY, CONSISTING GENERALLY OF STRUCTURE REPAIRS TO AND ELEVATOR
REPLACEMENT IN THE EXISTING MULTILEVEL PARKING BUILDING LOCATED
BETWEEN UNIVERSITY AVENUE AND CHESTNUT STREET AND REPLACEMENT
OF A RETAINING WALL IN THE EXISTING SURFACE PARKING LOT KNOWN AS
THE “ARMORY LOT” LOCATED ADJACENT TO 300 SPRUCE STREET
(COLLECTIVELY, THE “PROJECT”), AND (II) AUTHORIZE THE ISSUANCE BY THE
CITY OF NOT MORE THAN $3,250,000 IN AGGREGATED PRINCIPAL AMOUNT OF
PARKING SYSTEM REVENUE BONDS, SERIES 2021 (THE “SERIES 2021 BONDS”)
FOR THE PURPOSE OF FINANCING THE DESIGN, ACQUISITION, CONSTRUCTION
AND EQUIPPING OF THE PROJECT AND OTHER MATTERS RELATED THERETO

C. Consideration of APPROVAL of (FIRST READING) of A REIMBURSEMENT
RESOLUTION WHICH WOULD AUTHIORIZE THE REIMBURSEMENT FROM
PROCEEDS OF THE SERIES 2021 BONDS OF CERTAIN COSTS RELATING TO THE
PROJECT THAT MAY BE PAID BY THE CITY OF MORGANTOWN PARKING
AUTHORITY PRIOR TO THE ISSUANCE OF THE SERIES 2021 BONDS

D. Consideration of APPROVAL of MORGANTOWN MUNICIPAL AIRPORT (MGW)
RUNWAY 18-36 EXTENSION CONSTRUCTION PHASE 1 LETTER OF
RECOMMENDATION FOR CONTRACT AWARD

E. Consideration of APPROVAL of MET THEATER ROOF REPLACEMENT –
BID CALL 2021-10

12. CITY MANAGER’S REPORT:
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13. REPORT FROM CITY CLERK:

14. REPORT FROM CITY ATTORNEY:

15. REPORT FROM COUNCIL MEMBERS:

16. EXECUTIVE SESSION:

A. Pursuant to West Virginia Code Section 6-9A-4(b)(12) to discuss potential or pending
litigation

17. ADJOURNMENT:

*For accommodations, please contact us at 304-288-7072.
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City of Morgantown 
 
 

SPECIAL MEETING  
January 19, 2021  

 
The Special Meeting of the Common Council of the City of Morgantown was held via Webex on 

Tuesday, January 19, 2021, at 6:06 p.m. To protect public health during the COVID-19 pandemic, 
personal attendance at the meeting was not permitted. This meeting took place via WebEx at 
https://cityofmorgantown.my.webex.com/meet/cityofmorgantown using the meeting number 793 734 
477, or by calling 415-655-0001 and using the access code 793 734 477. 
 
PRESENT:  Via Webex Mayor Ron Dulaney, Deputy Mayor Rachel Fetty, Council Members Bill Kawecki, 
Jenny Selin, Dave Harshbarger, and Barry Wendell.  Zack Cruze was absent. 
 

The meeting was called to order by Mayor Dulaney.  
 
EXECUTIVE SESSION:  Pursuant to West Virginia Code Section 6-9a-4(b)(2)(a) to discuss 
personnel matters in considering new appointments for Boards and Commissions. Motion by 
Councilor Kawecki, second by Councilor Harshbarger, to go into executive session. Motion 
carried by acclamation. Present: City Council. Time: 6:07 p.m.  
 
Building Commission – Planning Commission  
 
6:00 p.m. – Don Spencer – Human Rights Commission 
 
6:20 p.m. – JoNell Strough – BOPARC Commission 
 
ADJOURNMENT:   
 

There being no further business, motion by Councilor Wendell, second by Councilor Harshbarger, to 
adjourn the meeting. Time: 7:12 p.m.  
 
 
___________________________   ___________________________   
City Clerk      Mayor  
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City of Morgantown 

MINUTES 
COMMITTEE OF THE WHOLE MEETING 

January 26, 2021 

To protect public health during the COVID-19 pandemic, personal attendance at the meeting was not permitted. 
This meeting took place via WebEx at https://cityofmorgantown.my.webex.com/meet/cityofmorgantown using 
the meeting number 793 734 477. The meeting was broadcasted live on Morgantown 15 and live streamed via 
the City of Morgantown website at https://morgantownwv.viebit.com/. The public could also listen live by 
calling 415-655-0001 and using the access code 793 734 477. If members of the public wished to comment on a 
particular issue or public hearing, they should fill out the public comment sign-up form on our website, prior to 
the start of the meeting, which could be found at: http://bit.ly/MCC012621. Additionally, the public could 
submit written comments via email to the City Clerk at cwade@morgantownwv.gov. 

The Committee of the Whole Meeting of the Common Council of the City of Morgantown was held by via Webex 
on Tuesday, January 26, 2021, at 7:00 p.m. 

PRESENT:  Via Webex City Manager Kim Haws, Assistant City Manager Emily Muzzarelli, City Attorney Ryan 
Simonton, Mayor Ron Dulaney, Jr., Deputy Mayor Rachel Fetty, and Council Members Bill Kawecki, Zack Cruze, 
Jenny Selin, Dave Harshbarger, and Barry Wendell.  

The meeting was called to order by Deputy Mayor Fetty. 

PRESENTATIONS:   

1. Cultural Arts Commission – Vincent Kitch – Arts & Cultural Development Director

Vincent Kitch, Director of Arts & Cultural Development for the City of Morgantown, presented council
with options for creating a Cultural Arts Commission which would assist, advise, promote, and make
recommendations to the Director of Arts Cultural Development, City Manager, and City Council on all arts
and cultural related matters.  One option presented to include two current arts and cultural commissions, the
Metropolitan Commission ad the History Museum Commission, and combining them into the Cultural Arts
Commission, however, the creation of the Cultural Arts Commission is not contingent on sunsetting these
two commissions.

2. Report of the City Council Special Committee – Community Police & Advisory Board – Deputy
Mayor Rachel Fetty (Chair)

Mayor Ron Dulaney and Dr. Jerry Carr, president of the Morgantown/Kingwood Branch of the NAACP, on
behalf of the Morgantown City Council Special Committee on Community Police & Advisory Board,
presented city council with a report on the work on the special committee.

PUBLIC PORTION: 

Deputy Mayor Fetty opened the public portion and asked if there was anyone wishing to speak. 

The following are in favor of the Special Committee, Community Police & Advisory Board: 

- Eli Baumwell - Deborah Bergen (see exhibit #1) - Richard Cohen
- Mollie Kennedy - Ash Orr - Don Spencer
- Jerry Carr - Zach Morton - Jenny Williams
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- Sarah Poteracki
City of Morgantown 

- Chase Pitcher
- Bob Cohen

 There being no other’s wishing to speak, Deputy Mayor Fetty closed the Public Portion. 

ITEMS FOR DISCUSSION: 

1. Cultural Arts Commission

This item will be moved to a future City Council Meeting Agenda.

2. Discussion and consideration of placement on Agenda for City Council official action of a Bond
Ordinance of City Council which would (i) authorize the renovation and improvement to existing
motor vehicle parking facilities of the City, consisting generally of structure repairs to and elevator
replacement in the existing multilevel parking building located between University Avenue and
Chestnut Street and replacement of a retaining wall in the existing surface parking lot known as the
“Armory Lot” located adjacent to 300 Spruce Street (collectively, the “Project”), and (ii) authorize
the issuance by the City of not more than $3,250,000 in aggregate principal amount of Parking System
Revenue Bonds, Series 2021 (the “Series 2021 Bonds”) for the purpose of financing the design,
acquisition, construction and equipping of the Project and other matters related thereto.

The above Bond Ordinance would authorize the issuance by the city of not more than $3.25 million in
aggregate principal amount of Parking System Revenue Bonds, Series for the purpose of financing the
design, acquisition, construction and equipping of this project.  After discussion, this item was moved to the
February 2, 2021, Regular Meeting Agenda.

3. Discussion and consideration of placement on Agenda for City Council official action of a
Reimbursement Resolution which would authorize the reimbursement from proceeds of the Series
2021 Bonds of certain costs relating to the Project that may be paid by the City or the Morgantown
Parking Authority prior to the issuance of the Series 2021 Bonds.

The above Resolution would authorize general repairs and elevator repairs replacement in the existing
multilevel parking building located between University Avenue and Chestnut Street and replacement of a
retaining wall in the existing surface parking lot located adjacent to 300 Spruce Street.  After discussion,
this item was moved to the February 2, 2021, Regular Meeting Agenda.

4. Ordinance Amending Section 1329.02 Planning and Zoning Code - Video Gaming or Lottery
Establishment Uses

At the recommendation of the Morgantown Planning Commission, they brought forth an Ordinance for
approval that would amend the definition, supplemental regulation, and permitted land use table for Video
Gaming and Lottery Establishment in the city’s Planning and Zoning Code.  The changes would permit the
Video Gaming or Lottery Establishment use in a more favorable manner and will not excessively harm other
nearby B-2, District land-uses or the wider Morgantown community.  These regulations would effectively
require the establishment to operate as a restaurant as opposed to a Privat Club or Tavern.

After discussion, this item was moved to the February 2, 2021, Regular Meeting Agenda.
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City of Morgantown 
5. Ordinance Providing for The Zoning Reclassification of Certain Parcels of Real Estate in The Sixth Ward

from R-1, Single-Family Residential District To B-2, Service Business District Amending Article 1331 Of
the Planning and Zoning Code

At the recommendation of the Morgantown Planning Commission, they brought forth an Ordinance for approval
that would amend the Zoning Map to reclassify four parcels in the sixth ward near Brookhaven Road from R-1,
Single-Family Residential to B-2, Service Business District.

After discussion, this item was moved to the February 2, 2021, Regular Meeting Agenda.

ADJOURNMENT: 

There being no further business, motion by Councilor, second by Councilor, to adjourn the meeting. Time:  p.m. 

___________________________ ___________________________ 
City Clerk Mayor 
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 1 

 

 

 

Order of the City Council 

of The City of Morgantown, West Virginia 

Denying Applicant an Exemption from the Requirement to Register a Structure as Vacant  

 

The City Council of the City of Morgantown Orders as follows: 

 

At a hearing conducted November 17, 2020, the City Council of The City of Morgantown, 

West Virginia, considered an application for exemption from the requirement to register a structure 

as vacant under the City of Morgantown’s Vacant Structures Code, codified at Article 1718 of the 

City Code, as it may be amended, supplemented, or replaced, at certain real property having the 

street addresses 208 East End Avenue, all of which are owned by Queen Holdings, LLC, (the 

“Application,” attached as Exhibit 1).  Notice of the hearing was delivered to Mr. Mitchell Queen 

of 962 Cobun Creek Road, Morgantown, WV 26508, prior to the hearing in accordance with 

Article 1718.  The hearing was conducted in accordance with procedural rules previously adopted 

by the City Council (the “Exemption Procedures,”) which were included in the notice of public 

hearing delivered to Mr. Queen. In accordance with the Exemption Procedures and the notice, the 

hearing was conducted by electronic means.  At the hearing, the Application was presented by Mr. 

Queen, and the claims on behalf of the City were presented by Interim City Manager Emily 

Muzzarelli. Upon review of the Application and the information received at the public hearing, 

and for good cause shown, the City Council orders the following: 

 

Findings of Fact 

 

1. The Application seeks an exemption from the requirement to register a structure as 

vacant under the City of Morgantown’s Vacant Structures Code, codified at Article 1718 of the 

City Code, as it may be amended, supplemented, or replaced, at certain real property having the 

street address 208 East End Avenue, all of which are owned by Queen Holdings, LLC, for the time 

period subject of the Application.  

2. Prior to the hearing, Interim City Manager, Emily Muzzarelli, The City Manager 

represented to City Council that she had reviewed the application and determined it to be complete. 

Queen Holdings, LLC, was notified of the determination of completeness via email. The 

Application was submitted to City Council for determination in accordance with the rules adopted 

by City Council. 

3. The Application comprised the application form document itself prepared by or on 

behalf of Queen Holdings, LLC, in addition to a July 21, 2020 statement from Mr. Queen. 

4. During the November 17, 2020, hearing, Council heard argument by Mr. Queen 

and questioned him regarding the status of 208 East End Avenue.  

5. As to the property at 208 East End Avenue, the uncontroverted evidence shows the 

following:  

5.1. The subject property has been unoccupied and otherwise vacant from human 

habitation for an estimated five (5) years based upon Mr. Queen’s 

representations to counsel. 

5.2. The subject property is not presently in a condition to be inhabited. 
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5.3. The subject property, and specifically the exterior of the property has not been 

adequately maintained. 

5.4. The applicants admit that there is currently no specific timeline for when 

repairs can be made to the property to allow it to be habitable. 

5.5. The subject property is not currently listed for sale or otherwise being 

marketed for sale. 

5.6. At the time of the application for the exemption, the subject property was 

without electricity, water, or gas utilities. 

 

 

Conclusions of Law 

 

1. City Council has established a procedure for exemption from registration under the 

Vacant Structures Code as authorized by City Code Section 1718.07(c) and as required as part of 

any local vacant structures code by West Virginia Code § 8-12-16c(b)(2), which provides that 

“The governing body of a municipality, on a case-by-case basis, upon request by the property 

owner, shall exempt a vacant building from registration upon a finding for good cause shown that 

the person will be unable to occupy the building for a determinant (sic)1 period of time.”  

2. The purpose of Section 1718 of the City Code is detailed as follows: 

 

The purpose of this article shall be to ensure that all vacant structures will be kept 

weathertight and secure from trespassers, safe for entry by police officers and fire 

fighters in times of emergency, and to ensure that the structure and its contents do 

not present a hazard to the public during the time that the building remains vacant. 

 

3. In addition, “Vacant building” is defined by Article 1708 as a building or other structure 

that is:  

(1) Unoccupied; 

(2) Unsecured and occupied by one or more unauthorized persons; or 

(3) Is without continuous utility service evidencing actual use of water, sewer, 

electric, and/or gas service to the building for a period exceeding 90 days, but 

excluding any new building under construction prior to the issuance of a certificate 

of occupancy for that building and excluding any building granted an exemption by 

City Council pursuant to Section 1718.07(c). 

 

4. The evidence presented to City Council, and the above Findings of Fact, 

demonstrate that the Subject Property has been unoccupied and has been without continuous utility 

service for a period exceeding 90 days and therefore qualifies as a vacant structure. 

5. Under Section 7.f. of the Exemption Procedures, upon application for exemption 

from the registration requirement for a vacant structure, “City Council will determine whether an 

applicant has demonstrated (i) good cause, (ii) that the applicant will be unable to occupy the 

building, (iii) for a certain period of time.” 

                                                 
1 The Morgantown City Code implements this portion of the requirement as a “determinate” period of time, 

indicating that an exemption will be granted based upon a specific period of time during which the structure 

cannot be occupied.  The term “determinant,” meaning a factor which decisively affects the nature or outcome, 

appears to be used erroneously in the state law. 
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6. Section 7.f. defines good cause justifying an exemption as follows: 

 

[G]ood cause supporting the inability to occupy a building means a legal or 

practical issue that is outside the control of the property owner (as that terms 

is defined in City Code § 1718.03(a)) and which would prevent occupancy 

of the building despite reasonably diligent efforts by the property owner to 

occupy the building or permit occupancy by another person.  Such good 

cause may include, subject to the discretion of City Council in each 

individual case, the existence of contested claims to ownership of the 

property that cannot be resolved by the property owner and do not allow 

occupancy of the building, including claims made in probate or other 

testamentary transfer proceedings; the ongoing renovation of a building 

necessary to make it fit for occupancy and compliant with law, so long as 

such renovation is diligently pursued; or the ongoing attempt to sell the 

building to a new owner, so long as the property is continuously listed for 

sale, the property owner is actively participating in marketing the property 

for sale, the property owner is willing to accept purchase offers reasonably 

approximating the market value of the property, and other occupancy of the 

property during the marketing period is either not permitted by law or would 

substantially interfere with the sale of the property. Good cause for 

exemption does not include disrepair of the property or violations of law at 

the property, unless the applicant has demonstrated an ongoing renovation 

identified in the preceding sentence; difficulties in sale or occupancy of the 

property due to market conditions when an occupant might reasonably be 

found at current market prices or rates; nor the property owner’s absence 

from the property, even with intent to return, absent additional factors as 

may be described in the preceding sentence. 

 

 Id. 

 

7. As noted in the Findings of Fact, the applicant did not establish that the 

vacancy of the structure occurred despite reasonably diligent efforts to occupy the building 

or permit another person’s occupancy, and the building is not undergoing renovations nor 

is it being marketed for sale. 

8. Under Section 7.f., “If the applicant has not established all three elements 

supporting the exemption to the satisfaction of Council, the application for exemption will 

be denied.”  The applicant has failed to demonstrate good cause and inability to occupy the 

property, nor has the applicant identified a particular period of time during which 

occupancy cannot be maintained.  Accordingly, the application for exemption must be 

denied pursuant to the Exemption Procedures.  The City Clerk is directed to deliver a copy 

of this decision to the applicant by electronic mail. 

 

Adopted this ___ day of February, 2021: 

 

 

________________________________ 
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Ronald Dulaney, Jr., Mayor 

 

 

________________________________ 

Christine Wade, City Clerk 
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Order of the City Council 

of The City of Morgantown, West Virginia 

Denying Applicant an Exemption from the Requirement to Register a Structure as Vacant  

 

The City Council of the City of Morgantown Orders as follows: 

 

At a hearing conducted November 17, 2020, the City Council of The City of Morgantown, 

West Virginia, considered an application for exemption from the requirement to register a structure 

as vacant under the City of Morgantown’s Vacant Structures Code, codified at Article 1718 of the 

City Code, as it may be amended, supplemented, or replaced, at certain real property having the 

street addresses 301 Brockway Avenue, all of which are owned by Gene Stephen Siegwarth, (the 

“Application,” attached as Exhibit 1).  Notice of the hearing was delivered to Mr. Siegwarth of 

103 Marcus Drive, Morgantown, WV 26501, prior to the hearing in accordance with Article 1718.  

The hearing was conducted in accordance with procedural rules previously adopted by the City 

Council (the “Exemption Procedures,”) which were included in the notice of public hearing 

delivered to Mr. Siegwarth. In accordance with the Exemption Procedures and the notice, the 

hearing was conducted by electronic means.  At the hearing, the Application was presented by Mr. 

Siegwarth, and the claims on behalf of the City were presented by Interim City Manager Emily 

Muzzarelli. Upon review of the Application and the information received at the public hearing, 

and for good cause shown, the City Council orders the following: 

 

Findings of Fact 

 

1. The Application seeks an exemption from the requirement to register a structure as 

vacant under the City of Morgantown’s Vacant Structures Code, codified at Article 1718 of the 

City Code, as it may be amended, supplemented, or replaced, at certain real property having the 

street address 301 Brockway Avenue, all of which are owned by Gene Stephen Siegwarth, for the 

time period subject of the Application.  

2. Prior to the hearing, Interim City Manager, Emily Muzzarelli, The City Manager 

represented to City Council that she had reviewed the application and determined it to be complete. 

Gene Stephen Siegwarth was notified of the determination of completeness via email. The 

Application was submitted to City Council for determination in accordance with the rules adopted 

by City Council. 

3. The Application comprised the application form document itself prepared by or on 

behalf of Mr. Siegwarth, in addition to a July 22, 2020 handwritten note indicating it was issued 

by Dr. Gabriella G. Horvath, M.D., of HHP Internal Medicine Associates, PLLC, and City of 

Morgantown Police Department report of Case Number 2018-54785. 

4. During the November 17, 2020, hearing, Council heard argument by Mr. Siegwarth 

and questioned him regarding the status of 301 Brockway Avenue.  

5. As to the property at 301 Brockway Avenue, the evidence shows the following:  

5.1. The subject property is unoccupied and otherwise vacant from human 

habitation based upon the applicant’s representations to Council. 

5.2. The subject property may presently be in a condition to be inhabited. 
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5.3. The subject property, and specifically the exterior of the property has been 

adequately maintained. 

5.4. The applicant represents that property repairs are planned to allow occupancy 

of the property, but the applicant does not offer evidence of a specific timeline 

for when repairs can be made to the property or when it may be habitable or 

occupied. 

5.5. The subject property is not currently listed for sale or otherwise being 

marketed for sale. 

5.6. At the time of the application for the exemption, the subject property was 

connected to electricity, water, and gas utilities. 

 

 

Conclusions of Law 

 

1. City Council has established a procedure for exemption from registration under the 

Vacant Structures Code as authorized by City Code Section 1718.07(c) and as required as part of 

any local vacant structures code by West Virginia Code § 8-12-16c(b)(2), which provides that 

“The governing body of a municipality, on a case-by-case basis, upon request by the property 

owner, shall exempt a vacant building from registration upon a finding for good cause shown that 

the person will be unable to occupy the building for a determinant (sic)1 period of time.”  

2. The purpose of Section 1718 of the City Code is detailed as follows: 

 

The purpose of this article shall be to ensure that all vacant structures will be kept 

weathertight and secure from trespassers, safe for entry by police officers and fire 

fighters in times of emergency, and to ensure that the structure and its contents do 

not present a hazard to the public during the time that the building remains vacant. 

 

3. In addition, “Vacant building” is defined by Article 1708 as a building or other structure 

that is:  

(1) Unoccupied; 

(2) Unsecured and occupied by one or more unauthorized persons; or 

(3) Is without continuous utility service evidencing actual use of water, sewer, 

electric, and/or gas service to the building for a period exceeding 90 days, but 

excluding any new building under construction prior to the issuance of a certificate 

of occupancy for that building and excluding any building granted an exemption by 

City Council pursuant to Section 1718.07(c). 

 

4. The evidence presented to City Council, and the above Findings of Fact, 

demonstrate that the Subject Property is unoccupied and therefore qualifies as a vacant structure. 

5. Under Section 7.f. of the Exemption Procedures, upon application for exemption 

from the registration requirement for a vacant structure, “City Council will determine whether an 

                                                 
1 The Morgantown City Code implements this portion of the requirement as a “determinate” period of time, 

indicating that an exemption will be granted based upon a specific period of time during which the structure 

cannot be occupied.  The term “determinant,” meaning a factor which decisively affects the nature or outcome, 

appears to be used erroneously in the state law. 
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applicant has demonstrated (i) good cause, (ii) that the applicant will be unable to occupy the 

building, (iii) for a certain period of time.” 

 

6. Section 7.f. defines good cause justifying an exemption as follows: 

 

[G]ood cause supporting the inability to occupy a building means a legal or 

practical issue that is outside the control of the property owner (as that terms 

is defined in City Code § 1718.03(a)) and which would prevent occupancy 

of the building despite reasonably diligent efforts by the property owner to 

occupy the building or permit occupancy by another person.  Such good 

cause may include, subject to the discretion of City Council in each 

individual case, the existence of contested claims to ownership of the 

property that cannot be resolved by the property owner and do not allow 

occupancy of the building, including claims made in probate or other 

testamentary transfer proceedings; the ongoing renovation of a building 

necessary to make it fit for occupancy and compliant with law, so long as 

such renovation is diligently pursued; or the ongoing attempt to sell the 

building to a new owner, so long as the property is continuously listed for 

sale, the property owner is actively participating in marketing the property 

for sale, the property owner is willing to accept purchase offers reasonably 

approximating the market value of the property, and other occupancy of the 

property during the marketing period is either not permitted by law or would 

substantially interfere with the sale of the property. Good cause for 

exemption does not include disrepair of the property or violations of law at 

the property, unless the applicant has demonstrated an ongoing renovation 

identified in the preceding sentence; difficulties in sale or occupancy of the 

property due to market conditions when an occupant might reasonably be 

found at current market prices or rates; nor the property owner’s absence 

from the property, even with intent to return, absent additional factors as 

may be described in the preceding sentence. 

 

 Id. 

 

7. As noted in the Findings of Fact, the applicant offered evidence that the 

structure is in good repair, that the applicant has plans to repair the structure and market it 

for occupancy, and that a health condition is currently delaying applicant’s efforts to 

complete repairs and seek an occupant for the property.  The applicant did not identify a 

specific time that repairs will be completed or occupancy will be established, but the 

Exemption Procedures establish a discrete time for which exemptions may be permitted, 

ending on July 1 of each year.   

 

8. Under Section 7.f., “If the applicant has established all three elements 

supporting the exemption to the satisfaction of Council, the application for exemption will 

be granted.”  The applicant has demonstrated good cause for the inability to occupy the 

property due to the necessity of repairs and applicant’s health condition inhibiting the 

timely completion of repairs, inability to occupy the property due to the necessity of 
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repairs, and an expressed intention to correct the conditions such that they will persist only 

for a limited period of time allowed by the Exemption Procedures, i.e. until July 1, 2021.  

Accordingly, the application for exemption must be granted pursuant to the Exemption 

Procedures.  The property is exempt from registration under the Vacant Structures Code 

until July 1, 2021, and any and all prior fees for registration as a vacant structure under the 

Vacant Structures Code are waived by entry of this Order, and, if paid, will be refunded to 

the applicant within ninety (90) days of the entry of this Order.  This Order has no 

application and effect on the duty to register the structure or pay any associated fees after 

July 1, 2020. The City Clerk is directed to deliver a copy of this decision to the applicant 

by electronic mail. 

 

Adopted this ___ day of February, 2021: 

 

 

________________________________ 

Ronald Dulaney, Jr., Mayor 

 

 

________________________________ 

Christine Wade, City Clerk 
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ORDINANCE NO._____________ 
 

AN ORDINANCE PROVIDING FOR THE ZONING RECLASSIFICATION OF CERTAIN 

PARCELS OF REAL ESTATE IN THE SIXTH WARD OF THE CITY OF MORGANTOWN 

FROM R-1, SINGLE-FAMILY RESIDENTIAL DISTRICT TO B-2, SERVICE BUSINESS 

DISTRICT AMENDING ARTICLE 1331 OF THE PLANNING AND ZONING CODE OF THE 

CITY OF MORGANTOWN AS SHOWN ON THE EXHIBIT HERETO ATTACHED AND 

DECLARED TO BE A PART OF THIS ORDINANCE AS IF THE SAME WERE FULLY SET 

FORTH HEREIN. 

Properties included in this ordinance are identified as: Tax District 14, Tax Map 45; Parcels 5.2, 

6, 7, and 7.4. 

THE CITY OF MORGANTOWN HEREBY ORDAINS: 

1. That the zoning designation for Tax District 14, Tax Map 45; Parcels 5.2, 6, 7, and 7.4.of 

the Monongalia County tax assessment as described herein and illustrated on the exhibit 

hereto attached and declared to be a part of this Ordinance to be read herewith as if the 

same were fully set forth herein is reclassified from R-1, Single Family Residential 

District to B-2, Service Business District. 

2. That the Official Zoning Map be accordingly changed to show said zoning classifications. 

 

This Ordinance shall be effective from the date of adoption and the Official Zoning Map shall be 

duly noted with the effective date of adoption. 

 
 
 
FIRST READING: __________________________ 
 Mayor 
 
ADOPTED: 
 
 
FILED: 
 
 __________________________ 
RECORDED: City Clerk 
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THE CITY OF MORGANTOWN 
 
 

AN ORDINANCE AUTHORIZING THE RENOVATION AND 
IMPROVEMENT OF EXISTING MOTOR VEHICLE PARKING 
FACILITIES, AND FINANCING OF THE COSTS THEREOF NOT 
OTHERWISE PROVIDED, AND PAYING COSTS OF ISSUANCE 
AND RELATED COSTS, THROUGH THE ISSUANCE OF PARKING 
SYSTEM REVENUE BONDS, SERIES 2021, OF THE CITY OF 
MORGANTOWN IN THE AGGREGATE PRINCIPAL AMOUNT OF 
NOT TO EXCEED $3,250,000; PROVIDING FOR THE RIGHTS AND 
REMEDIES OF, AND THE SECURITY FOR, THE REGISTERED 
OWNERS OF SUCH BONDS; AUTHORIZING THE EXECUTION 
AND DELIVERY OF A TAX CERTIFICATE, A BOND PURCHASE 
AGREEMENT AND OTHER DOCUMENTS IN CONNECTION 
THEREWITH; AUTHORIZING THE SALE AND PROVIDING FOR 
THE TERMS AND PROVISIONS OF SUCH BONDS AND 
ENACTING OTHER PROVISIONS WITH RESPECT THERETO.     

 
 

WHEREAS, The City of Morgantown (the “Issuer” or the “City”) presently owns 
and/or operates through the Morgantown Parking Authority (the “Authority”) certain on-street and 
off-street public motor vehicle parking facilities within the City consisting of parking lots, 
buildings, ramps, curb-line parking meters and other facilities necessary, appropriate, useful, 
convenient or incidental to the regulation and control and parking of motor vehicles (the 
“System”); 

 
WHEREAS, the Issuer has heretofore financed the design, acquisition and 

construction of the System and certain additions, betterments and improvements thereto through 
the issuance of bonds or refunding bonds, of which there are presently outstanding the Issuer’s 
Parking System Refunding Revenue Bonds, Series 2012, dated December 20, 2012, originally 
issued in the aggregate principal amount of $3,534,000, of which approximately $431,920 is 
presently outstanding (the “Series 2012 Bonds”) pursuant to a Bond Ordinance enacted by the City 
Council of the Issuer on July 3, 2012, as supplemented (the “Prior Ordinance”);  

 
WHEREAS, the Issuer has determined that the System is not adequate to serve the 

present and future anticipated needs of the City, and it is therefore deemed necessary and desirable 
for the health, welfare and safety of the inhabitants of the City that renovations and improvements 
be made to existing motor vehicle parking facilities of the Issuer consisting generally of structural 
repairs to and elevator replacement in the existing multilevel parking building located between 
University Avenue and Chestnut Street and replacement of a retaining wall in the existing surface 
parking lot known as the “Armory Lot” located adjacent to 300 Spruce Street (collectively, the 
“Project”); 

 
WHEREAS, under the provisions of Chapter 8, Article 16 of the Code of West 

Virginia, 1931, as amended (the “Act”), the Issuer is authorized and empowered to issue revenue 
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bonds to finance all or a portion of the costs of renovation and improvement of existing public 
works, including motor vehicle parking facilities; 
 
  WHEREAS, the Issuer has determined and hereby determines that it would therefore 
be to the benefit of the Issuer and its residents to design, acquire, construct and equip the Project 
with proceeds of the issuance of the Issuer’s Parking System Revenue Bonds, Series 2021, in the 
original aggregate principal amount of not more than $3,250,000 (the “Series 2021 Bonds” and 
together with the Series 2012 Bonds and any Additional Bonds hereafter issued, the “Bonds”), 
such Series 2021 Bonds to be secured by and payable from the Net Revenues (as hereinafter 
defined) of the System;  
 
  WHERAS, the Original Purchaser and the terms, conditions and provisions of the 
Series 2021 Bonds shall be approved by the Issuer pursuant to a resolution of the Issuer which is 
supplemental to this Resolution (the “Supplemental Resolution”); 
 
  WHEREAS, the Series 2021 Bonds will be issued on a parity with the Series 2012 
Bonds and any Additional Bonds (as hereinafter defined) with respect to their lien on and security 
interest in the Net Revenues of the System, and the Series 2021 Bonds shall contain such other 
terms and provisions as are hereinafter provided, all in the manner set forth herein; and 
 
  WHEREAS, the Issuer has determined and hereby determines that it is in the best 
interests of the residents of the City that its Series 2021 Bonds be sold to the Original Purchaser 
(as hereinafter defined) thereof pursuant to the terms and provisions of a bond purchase agreement 
(the “Bond Purchase Agreement”) between the Issuer and the Original Purchaser.   
 

NOW, THEREFORE, THE COUNCIL OF THE CITY OF MORGANTOWN 
HEREBY ORDAINS: 
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ARTICLE I 
 

DEFINITIONS, STATUTORY AUTHORITY AND FINDINGS 
 
 

Section 1.01. Definitions.  All capitalized terms used in this Ordinance and not 
otherwise defined in the recitals hereto shall have the meanings specified below, unless the context 
expressly requires otherwise: 
 

“Act” means Chapter 8, Article 16 of the West Virginia Code of 1931, as amended 
and in effect on the date of delivery of the Series 2021 Bonds. 
 

“Additional Bonds” means bonds which may be subsequently issued by the Issuer on 
a parity with respect to lien on and source of and security for payment from the Net Revenues of 
the System with the Series 2012 Bonds, the Series 2021 Bonds and any bonds subsequently issued 
on a parity therewith, subject to the conditions and restrictions set forth in Section 7.08 of the Prior 
Ordinance and Section 7.08 hereof. 

 
“Authority” means the Morgantown Parking Authority and any successor to its 

functions. 
 

  “Authorized Officer” means the Mayor or City Manager of the City of Morgantown 
or any other officer of such City specifically designated by ordinance or resolution of the Council 
of the City as such.   
 

“Bond Commission” means the West Virginia Municipal Bond Commission or any 
other agency of the State of West Virginia which succeeds to the functions of the Bond 
Commission. 
 

“Bond Counsel” means an attorney or firm of attorneys nationally recognized as 
expert in matters relating to the issuance of tax-exempt bonds, and initially means Steptoe & 
Johnson PLLC, Bridgeport, West Virginia. 
 

“Bondholder,” “Registered Owner,” “Holder of the Bonds” or any similar term means 
any person who shall be the registered owner of any outstanding Bond or Bonds. 

 
“Bond Purchase Agreement” means the Bond Purchase Agreement between the Issuer 

and the Original Purchaser, and agreed to by the Authority, relating to the sale and purchase of the 
Series 2021 Bonds. 
 

“Bond Register” means the books of the Issuer maintained by the Registrar for the 
purpose of registering Bonds and the transfer of Bonds. 
 

“Bonds” means, collectively, the Series 2012 Bonds, the Series 2021 Bonds and any 
Additional Bonds hereafter issued within the terms, restrictions and conditions contained herein. 
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“Bond Year” means the Fiscal Year, except that the first Bond Year shall begin on the 
Closing Date. 

 
“Business Day” means any day other than a Saturday, Sunday or a day on which 

national banking associations or West Virginia banking corporations are authorized by law to 
remain closed.   
 

“Certificate of Authentication and Registration” means the Certificate of 
Authentication and Registration on the Series 2021 Bonds, in substantially the form set forth in 
EXHIBIT A - BOND FORM hereto. 

 
“City” or “Issuer” means The City of Morgantown, a municipal corporation of the 

State of West Virginia, in Monongalia County thereof, and, where appropriate, the Council, the 
Authority and any successor thereto.   
 

“City Clerk” or “Clerk” means the City Clerk of the Issuer duly appointed and serving 
from time to time.  

 
“City Manager” means the City Manager of the Issuer duly appointed and serving 

from time to time. 
 

“Closing Date” means the date upon which there is an exchange of the Series 2021 
Bonds for the proceeds representing the original purchase price or the initial advance thereof.   
 

“Code” shall mean the Internal Revenue Code of 1986, as amended and supplemented 
from time to time, and Regulations thereunder.   

 
“Construction Fund” means the Construction Fund created pursuant to Section 5.01 

hereof. 
 

“Consulting Engineers” means any qualified engineer or engineers or firm or firms of 
engineers that shall at any time now or hereafter be retained by the Issuer as Consulting Engineers 
for the System, or portion thereof. 
 

“Costs” or similar terms means all those costs now or hereafter permitted by the Act 
to be financed with bonds issued pursuant hereto, including, without limitation, the costs of design, 
acquisition, construction and equipping of the Project (including reimbursement to the Issuer or 
the Authority for such costs previously paid), interest accruing or to accrue thereon, funding of a 
debt service reserve fund and/or a renewal and replacement fund, expenses for fiscal or other 
agents, legal expenses and any other costs or expenses necessary, incidental, desirable or 
convenient to the issuance of the Series 2021 Bonds and the design, acquisition, construction and 
equipping of the Project.  

 
“Costs of Issuance Fund” means the Costs of Issuance Fund created pursuant to 

Section 5.01 hereof. 
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“Council” means the City Council of the Issuer or any other governing body of the 
Issuer that succeeds to the functions of the Council as presently constituted. 

 
“County” means the County of Monongalia, State of West Virginia. 

 
“Debt Service” means the scheduled amount of interest and amortization of principal 

payable on the Series 2021 Bonds during the period of computation, excluding amounts scheduled 
during such period which relate to principal which has been retired before the beginning of such 
period, assuming for purposes of any coverage requirement, that the interest rate on the Series 
2021 Bonds is equal to the Initial Rate. 
 

“Defeasance Obligations” means Government Obligations. 
 

“Depository Bank” means the bank or national banking association, eligible under the 
laws of the State of West Virginia to receive deposits of state and municipal funds and insured by 
the FDIC to be named in the Supplemental Resolution or that may hereafter be appointed by the 
Issuer as Depository Bank. 

 
“Determination of Taxability” means the interest on the Series 2021 Bonds in whole 

or in part is included in the gross income of a holder (or former holder) for federal income tax 
purposes for any reason, the determination of which is manifested by (a) a statutory Notice of 
Deficiency (90-day letter) from the Internal Revenue Service proposing to include such interest in 
the income of a holder (or former holder), or (b) delivery to the Registrar or Issuer of an opinion 
of Bond Counsel acceptable to the Registrar to the effect that (i) as a result of a change in the 
federal tax laws after the date of the issuance of the Series 2021 Bonds such interest on obligations 
of the general character of the Series 2021 Bonds will be included in whole or in part in the gross 
income of the holders thereof (for the purposes of this paragraph, such interest becomes subject to 
federal income taxation when the President of the United States of America signs such legislation) 
or (ii) that for any other reason, interest on the Series 2021 Bonds, in whole or in part, is included 
in the gross income of a holder or former holder of the Series 2021 Bonds; provided, however, no 
Determination of Taxability shall be deemed to exist if the Issuer shall, within 30 days after such 
assertion of taxability, cause to be delivered to the Registrar an unqualified opinion of Bond 
Counsel reasonably acceptable to the holder or former holder to the effect that interest on the Series 
2021 Bonds has been and continues to be excludable from gross income for federal income tax 
purposes, then such holder or former holder shall at the expense of the Issuer contest such assertion 
of taxability by appropriate administrative proceedings through the Internal Revenue Service 
Appeals Office, whose determination as to taxability shall be final and binding and upon such 
determination by the Internal Revenue Service Appeals Office a Determination of Taxability shall 
be deemed to exist.  In any such contest the holder or former holder shall cooperate with the Issuer 
and toward that end shall (a) give prompt notice of any such assertion and (b) permit the Issuer or 
its representatives to meet with the representatives of the holder or former holder dealing with the 
Internal Revenue Service to discuss the issues involved. 

 
“Event of Default” means any occurrence or event specified in Section 8.01 hereof.   
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“FDIC” means the Federal Deposit Insurance Corporation or any successor to the 
functions of the FDIC.   
 

“Fiscal Year” means each 12-month period beginning on July 1 and ending on the 
succeeding June 30.   
 

“Government Obligations” means direct and general obligations of the United States 
of America (including obligations issued or held in book-entry form on the books of the 
Department of the Treasury), for the payment of which the full faith and credit of the United States 
of America is pledged. 
 

“Gross Revenues” means the aggregate gross operating and non-operating revenues 
of the System, including all revenues, fees and fines derived from all on-street metered parking 
spaces and all off-street metered or unmetered parking lots, parking garages and other off-street 
public parking facilities owned, leased or otherwise operated by or for the City or the Authority, 
now existing or hereafter acquired, determined in accordance with generally accepted accounting 
principles, after deduction of prompt payment discounts, if any, and reasonable provision for 
uncollectible accounts; provided, that “Gross Revenues” does not include the revenues derived 
from any gains from the sale or other disposition of, or from any increase in the value of, capital 
assets or any fee or charge levied and collected for the furnishing by the Issuer of miscellaneous 
services.   
 

“Independent Accountant” means any certified public accountant or firm of certified 
public accountants that shall at any time hereafter be retained by the Issuer to prepare an 
independent annual or special audit of the accounts of the System, or for any other purpose except 
keeping the accounts of such System in the normal operation of its business and affairs.   
 

“Initial Rate” means the rate of interest on the Series 2021 Bonds determined to be 
applicable on the Closing Date. 

 
“Investment Property” means any security (as said term is defined in Section 

165(g)(2)(A) or (B) of the Code), obligation, annuity contract, investment type property or 
residential rental property for family units which is not located within the jurisdiction of the Issuer 
and which is not acquired to implement a court ordered or approved housing desegregation plan, 
excluding, however, obligations the interest on which is excluded from gross income, under 
Section 103 of the Code, for federal income tax purposes other than specified private activity bonds 
as defined in Section 57(a)(5)(C) of the Code. 
 

“Maximum Annual Debt Service” means, at the time of computation, the greatest 
amount of Debt Service required to be paid on the Series 2021 Bonds for the then current or any 
succeeding Fiscal Year, assuming that the interest rate on the Series 2021 Bonds is equal to the 
Initial Rate. 

 
“Mayor” means the Mayor of the Issuer. 
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“Net Proceeds” means the face amount of the Series 2021 Bonds, plus accrued interest 
and premium, if any, less original issue discount, if any, and less proceeds deposited in the Series 
2021 Bonds Reserve Account, if any.  For purposes of the Private Business Use limitations set 
forth herein, the term Net Proceeds shall include any amounts resulting from investment of 
proceeds of the Series 2021 Bonds, without regard to whether or not such investment is made in 
tax exempt obligations. 
 

“Net Revenues” means Gross Revenues less Operating Expenses, as hereinafter 
defined.   

 
“Nonpurpose Investment” means any Investment Property which is acquired with the 

gross proceeds of the Bonds and is not acquired in order to carry out the governmental purpose of 
the Series 2021 Bonds. 

 
“Operating Expenses,” unless qualified, means the current expenses, paid or accrued, 

of repair, operation and maintenance of the System, and includes, without limiting the generality 
of the foregoing, administrative, engineering, legal, auditing and insurance expenses (other than 
those capitalized as part of the costs of any project relating to the acquisition or construction of 
additions, betterments or improvements for the System), supplies, labor, wages, the cost of 
materials and supplies used for current operations, fees and expenses of fiscal agents and of the 
Depository Bank, Registrar and Paying Agent or Paying Agents, payments to pension or retirement 
funds, taxes and such other reasonable operating costs and expenses as should normally and 
regularly be included under generally accepted accounting principles; provided, that “Operating 
Expenses” does not include payments on account of the principal of or redemption premium, if 
any, or interest on the Bonds, charges for depreciation, losses from the sale or other disposition of 
or any decrease in the value of capital assets, amortization of debt discount or such miscellaneous 
deductions as are applicable to prior accounting periods.   
 

“Ordinance” regardless of whether preceded by the article “the” or “this,” means this 
Ordinance, as it may hereafter from time to time be amended or supplemented, by ordinance or by 
resolution.   
 

“Original Purchaser” or “Purchaser” means the bank or banks or such other entity or 
entities as shall purchase the Series 2021 Bonds directly from the Issuer, as designated by the 
Supplemental Resolution. 

 
“Outstanding,” when used with reference to Bonds and as of any particular date, 

describes all Bonds theretofore and thereupon being delivered except (a) any Bond for the payment 
of which moneys, equal to its principal amount, with interest to the date of maturity, shall be held 
in trust under this Ordinance and set aside for such payment (whether upon or prior to maturity); 
and (b) any Bond deemed to have been paid as provided in Article X hereof.   
 

“Paying Agent” means the Bond Commission, or its successor. 
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“Person” means an individual, a corporation, a partnership, an association, a joint 
stock company, a trust, any unincorporated organization, a government body, any other political 
subdivision, municipality or any other group or entity. 
 

“Private Business Use” means use directly or indirectly in a trade or business carried 
on by a natural person or in any activity carried on by a person other than a natural person, 
excluding, however, use by a state or local governmental unit and use as a member of the general 
public. 

 
“Prior Ordinance” means the ordinance of the Issuer authorizing the issuance of the 

Series 2012 Bonds. 
 
  “Qualified Investments” means and includes any investment permitted to be made by 
a municipality or public corporation of the State pursuant to State Law, specifically including, but 
not limited to, Chapter 8, Article 13, Section 22 of the Code of West Virginia, and the West 
Virginia “consolidated fund” managed by the West Virginia Board of Treasury Investments 
pursuant to Chapter 12, Article 6C of the Code of West Virginia. 

 
   “Rebate Fund” means the Rebate Fund created by Section 5.01 hereof. 
 
   “Record Date” means the day of the month which shall be so stated in the Series 2021 

Bonds, regardless of whether such day is a Saturday, Sunday or legal holiday. 
 

“Redemption Date” means the date fixed for prepayment or redemption of any of the 
Series 2021 Bonds subject to prepayment or redemption in any notice of prepayment or redemption 
published or mailed in accordance herewith. 

 
“Redemption Price” means the price at which the Series 2021 Bonds may be called 

for redemption and includes the principal amount of the Bonds to be redeemed, plus the premium, 
if any, required to be paid to affect such redemption.    

 
 “Registrar” or “Bond Registrar” means the bank so designated as registrar for the 

Series 2021 Bonds by the Supplemental Resolution. 
 
 “Regulations” means temporary and permanent regulations promulgated under the 

Code. 
 
 “Renewal and Replacement Fund” means the Renewal and Replacement Fund created 

pursuant to Section 5.01 of the Prior Ordinance and continued hereby. 
  
 “Reserve Requirement” means an amount equal to the lesser of (i) 10% of the original 

principal amount of the Series 2021 Bonds, (ii) Maximum Annual Debt Service at the time of 
original issuance of the Series 2021 Bonds, or (iii) 125% of average annual Debt Service at the 
time of original issuance of the Series 2021 Bonds. 
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 “Revenue Fund” means the Revenue Fund created by Section 5.01 of the Prior 
Ordinance and continued hereby. 

 
“Series 2012 Bonds” means the Issuer’s Parking System Refunding Revenue Bonds, 

Series 2012, dated December 20, 2012, originally issued in the aggregate principal amount of 
$3,534,000 pursuant to the Prior Ordinance. 

 
“Series 2012 Bonds Redemption Account” means the Redemption Account created 

by Section 5.02 of the Prior Ordinance and continued hereby as the Series 2012 Bonds Redemption 
Account.  

 
“Series 2012 Bonds Sinking Fund” means the Sinking Fund created by Section 5.02 

of the Prior Ordinance and continued hereby as the Series 2012 Bonds Sinking Fund. 
 
“Series 2021 Bonds” means the Parking System Revenue Bonds, Series 2021, of the 

Issuer, authorized to be issued in the aggregate principal amount of not more than $3,250,000 
pursuant to this Ordinance and the Supplemental Resolution. 

 
“Series 2021 Bonds Reserve Account” means the Series 2021 Bonds Reserve Account 

authorized to be created, if required, pursuant to Section 5.02 hereof. 
 
 “Series 2021 Bonds Sinking Fund” means the Sinking Fund created by Section 5.02 

hereof. 
 
 “State” means the State of West Virginia.   
 
 “Supplemental Resolution” means, collectively, any ordinance or resolution 

amendatory hereof or supplemental hereto and, when preceded by the article “the,” refers 
specifically to the Supplemental Parameters Resolution or Supplemental Resolutions to be adopted 
by the Issuer following enactment of this Ordinance, setting forth the final amounts, maturities, 
interest rates, redemption provisions and other terms of the Series 2021 Bonds and authorizing the 
sale of the Series 2021 Bonds to the Original Purchaser; provided, that any provision intended to 
be included in a Supplemental Resolution and not so included may be contained in any other 
Supplemental Resolution. 

 
“Surplus Revenues” means the Net Revenues not required by the Prior Ordinance or 

this Ordinance to be set aside and held for the payment of or security for the Bonds or any other 
obligations of the Issuer, including, without limitation, the funds and accounts established for the 
Bonds. 
 

“System” means the complete properties, facilities and equipment owned, leased or 
operated by the Issuer or the Authority, available for the purpose of providing on-street and 
off-street public motor vehicle parking spaces and facilities within the boundaries of the City, in 
its entirety or any integral part thereof, and shall include the existing on-street metered parking 
spaces and off-street motor vehicle parking facilities of the Issuer, and any further additions, 
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betterments and improvements thereto hereafter constructed or acquired for said System from any 
sources whatsoever. 

 
“Term Bonds” means Series 2021 Bonds subject to mandatory sinking fund 

redemption, as described by Section 3.06 hereof.   
 

Additional terms and phrases are defined in this Ordinance as they are used.  
Accounting terms not specifically defined herein shall be given meaning in accordance with 
generally accepted accounting principles.   
 

Words importing singular number include the plural number in each case and vice 
versa; words importing the masculine gender include every other gender; and words importing 
persons include firms, partnerships, associations and corporations.   

 
The terms “herein,” “hereunder,” “hereby,” “hereto,” “hereof” and any similar terms 

refer to this Ordinance; and the term “hereafter” means after the date of enactment of this 
Ordinance.   
 

Articles, sections and subsections mentioned by number only are the respective 
articles, sections and subsections of this Ordinance so numbered.   
 

Section 1.02. Authority for this Ordinance.  This Ordinance is enacted pursuant 
to the provisions of the Act and other applicable provisions of the law.   
 

Section 1.03. Findings.  It is hereby found, determined and declared as follows:   
 

A. The Issuer is a municipal corporation of the State of West Virginia, in 
Monongalia County of said State.   

 
B. The Issuer now owns and operates, through the Authority, the System, the 

acquisition and construction of which has been financed or refinanced pursuant to the issuance of 
bonds or refunding bonds. 
 

C. The System is not adequate to serve the present and future anticipated needs of 
the City. 
 

D. It is deemed necessary for the Issuer to issue its Parking System Revenue 
Bonds, Series 2021, in the original aggregate principal amount of not more than $3,250,000, in 
order to finance the design, acquisition, construction and equipping of the Project.  The proceeds 
of the Series 2021 Bonds may also be applied to funding the Series 2021 Bonds Reserve Account, 
if any; legal expenses; expenses for estimates of costs and revenues; administrative expense; 
commitment fees; premiums for municipal bond insurance, reserve account insurance or reserve 
account surety bonds; letter of credit fees; discount; initial fees for the services of registrars, paying 
agents, depositories or trustees or other costs in connection with the sale of the Series 2021 Bonds 
and such other expenses as may be necessary or incidental to the financing herein authorized; and 
the performance of the things herein required or permitted, in connection with any thereof, 
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provided, that reimbursement to the Issuer for any amounts expended by it for allowable costs 
prior to the issuance of the Series 2021 Bonds or the repayment of indebtedness incurred by the 
Issuer for such purposes shall also be permitted. 

E. It is in the best interest of the Issuer that the Series 2021 Bonds be sold to the 
Original Purchaser pursuant to the terms and provisions of a Bond Purchase Agreement to be 
entered into by and between the Issuer and the Original Purchaser, and agreed to by the Authority, 
as shall be approved by the Supplemental Resolution of the Issuer. 

 
F.  There are or will be outstanding obligations of the Issuer which will rank on a 

parity with the Series 2021 Bonds as to liens, pledge, source of and security for payment from the 
Net Revenues of the System, being the Issuer’s Series 2012 Bonds and any hereafter issued 
Additional Bonds, as provided in this Ordinance. 

 
Prior to the issuance of the Series 2021 Bonds, the Issuer will obtain a written 

statement of an Independent Accountant stating that the coverage and parity tests of the Series 
2012 Bonds are met.  

 
Other than the Series 2012 Bonds, there are no other presently outstanding bonds or 

obligations of the Issuer which are secured by Net Revenues of the System.  The Issuer is in 
compliance with all the covenants of the Series 2012 Bonds and the Prior Ordinance. 

 
G. The Issuer intends to issue the Series 2021 Bonds and to pledge for payment 

thereof, the Net Revenues of the System. 
 

H. The period of usefulness of the System is not less than 25 years. 
 
  I. The estimated revenues to be derived in each year after the date hereof from the 
operation of the System will be sufficient to provide for the repair, maintenance and operation of 
the System, the payment of the principal of and interest on all Bonds issued hereunder and all 
payments into the Series 2021 Bonds Sinking Fund and the Renewal and Replacement Fund, as 
hereinafter provided, and to make all other payments provided for in this Ordinance.   
 
  J. It is in the best interest of the Issuer, and the residents thereof, that the Issuer 
issue the Series 2021 Bonds and secure the Series 2021 Bonds by a pledge of the Net Revenues 
derived from the operation of the System, and all the moneys in the Series 2021 Bonds Sinking 
Fund as further set forth herein. 
 

K. The Series 2021 Bonds and the Certificate of Authentication and Registration 
to be endorsed thereon are to be in substantially the forms set forth in EXHIBIT A - BOND FORM 
attached hereto and incorporated herein by reference, with necessary and appropriate variations, 
omissions and insertions as permitted or required by this Ordinance, the Supplemental Resolution 
or as deemed necessary by the Registrar or the Issuer.   
 

L. All things necessary to make the Series 2021 Bonds, when authenticated by 
the Registrar and issued as in this Ordinance provided, the valid, binding and legal special 
obligations of the Issuer according to the import thereof, to validly pledge those funds pledged 
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hereby to the payment of the principal of and interest on the Series 2021 Bonds, and to comply 
with the provisions imposed by the Act upon the issuance of the Series 2021 Bonds have been 
timely met, done and duly performed.   

M. The enactment of this Ordinance, and the execution and issuance of the Series 
2021 Bonds, subject to the terms thereof, will not result in any breach of, or constitute a default 
under, any instrument to which the Issuer or the Authority is a party or by which either may be 
bound or affected. 
 

Section 1.04. Ordinance Constitutes Contract.  In consideration of the 
acceptance of the Series 2021 Bonds by those who shall own or hold the same from time to time, 
this Ordinance shall be deemed to be and shall constitute a contract between the Issuer and such 
Bondholders, and the covenants and agreements herein set forth to be performed by the Issuer shall 
be for the equal benefit, protection and security of the legal Holders of any and all of such Series 
2021 Bonds, all of which shall be of equal rank and without preference, priority or distinction 
between any one Series 2021 Bond and any other Series 2021 Bond, by reason of priority of 
issuance or otherwise, except as expressly provided therein and herein.   
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ARTICLE II 
 

AUTHORIZATION OF DESIGN, ACQUISITION,  
CONSTRUCTION AND EQUIPPING OF THE PROJECT 

 
Section 2.01. Authorization of Design, Acquisition, Construction and Equipping 

of Project.  There are hereby authorized (i) the design, acquisition, construction and equipping of 
the Project, at an estimated cost of approximately $2,216,400, in accordance with the plans and 
specifications prepared by the Consulting Engineers, which plans and specifications shall be 
maintained at the Clerk’s office and available for public inspection during normal office hours, 
and (ii) the expenditure of proceeds of the Series 2021 Bonds to pay the Costs thereof and to pay 
costs of issuance of the Series 2021 Bonds and related costs, including funding the Series 2021 
Bonds Reserve Account, if required.  The Issuer has completed the design, has received bids and 
will enter into contracts for the acquisition, construction and equipping of the Project following 
the date of issuance of the Series 2021 Bonds.  
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ARTICLE III 
 

THE SERIES 2021 BONDS 
 
  Section 3.01.  Form and Payment of Bonds.  No Series 2021 Bond shall be issued 
pursuant to this Ordinance except as provided in this Article III.  Any Series 2021 Bonds issued 
pursuant to this Ordinance may be issued only as fully registered Series 2021 Bonds without 
coupons, in the denomination of $100,000 and any increment of $0.01 in excess thereof for any 
year of maturity (or such other denominations as may be set forth in the Supplemental Resolution).  
All Series 2021 Bonds shall be dated as of the date provided in the Bond Purchase Agreement 
applicable to such series.  All Series 2021 Bonds shall bear interest from the interest payment date 
next preceding the date of authentication or, if authenticated after the Record Date but prior to the 
applicable interest payment date or on such interest payment date, from such interest payment date 
or, if no interest on such Series 2021 Bonds has been paid, from the date thereof; provided 
however, that, if, as shown by the records of the Registrar, interest on such Series 2021 Bonds 
shall be in default, Series 2021 Bonds issued in exchange for Series 2021 Bonds surrendered for 
transfer or exchange shall bear interest from the date to which interest has been paid in full on the 
initial Series 2021 Bonds surrendered.   
 
  The principal of and interest on the Series 2021 Bonds shall be payable in any coin or 
currency which, on the respective date of such payment, is legal tender for the payment of public 
and private debts under the laws of the United States of America.  Such payments of principal and 
interest on the Series 2021 Bonds shall be paid by check or draft of the Paying Agent made payable 
and mailed to the Registered Owner thereof at its address as it appears in the Bond Register at the 
close of business on the Record Date, or, if requested, in the case of a Registered Owner of 
$1,000,000 or more of the Series 2021 Bonds, by wire transfer to a domestic bank account 
specified in writing at least 5 days prior to such interest payment date by such Registered Owner; 
provided, however, that the final payment of the principal of and interest on the Series 2021 Bonds 
shall be made by the Paying Agent to such Registered Owner upon presentation of such Series 
2021 Bonds to the Paying Agent for cancellation or destruction.   
 
  In the event any Series 2021 Bond is redeemed in part, such bond shall be surrendered 
to and canceled by the Registrar, and the Issuer shall execute, and the Registrar shall authenticate 
and deliver to the Registered Owner thereof, another Series 2021 Bond in the principal amount of 
said Series 2021 Bond then Outstanding.   
 
    Section 3.02.  Execution of Bonds.  The Series 2021 Bonds shall be executed in the 
name of the Issuer by the Mayor and City Manager, by his or her manual or facsimile signatures, 
and the seal of the Issuer shall be affixed thereto or imprinted thereon and attested by the Clerk by 
his or her manual or facsimile signature; provided, that, all such signatures and the seal may be by 
facsimile.  In case any one or more of the officers who shall have signed or sealed any of the 
Series 2021 Bonds shall cease to be such officer of the Issuer before the Series 2021 Bonds so 
signed and sealed have been actually sold and delivered, such Series 2021 Bonds may nevertheless 
be sold and delivered as herein provided and may be issued as if the person who signed or sealed 
such Bonds had not ceased to hold such office.  Any Series 2021 Bonds may be signed and sealed 
on behalf of the Issuer by such person as at the actual time of the execution of such Series 2021 
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Bonds shall hold the proper office in the Issuer, although at the date of such Series 2021 Bonds 
such person may not have held such office or may not have been so authorized.  
  
    Section 3.03.  Authentication and Registration.  No Series 2021 Bond shall be valid 
or obligatory for any purpose or entitled to any security or benefit under this Ordinance unless and 
until the Certificate of Authentication and Registration on such Series 2021 Bond, substantially in 
the form set forth in EXHIBIT A – BOND FORM attached hereto and incorporated herein by 
reference with respect to such respective Series 2021 Bond, shall have been duly manually 
executed by the Registrar.  Any such manually executed Certificate of Authentication and 
Registration upon any such Series 2021 Bond shall be conclusive evidence that such Series 2021 
Bond has been authenticated, registered and delivered under this Ordinance.  The Certificate of 
Authentication and Registration on any Series 2021 Bond shall be deemed to have been executed 
by the Registrar if signed by an authorized officer of the Registrar, but it shall not be necessary 
that the same officer sign the Certificate of Authentication and Registration on all of the Series 
2021 Bonds issued hereunder.   
   
    Section 3.04. Negotiability and Registration.  Subject to the requirements for 
transfer set forth below, the Series 2021 Bonds shall be, and have all of the qualities and incidents 
of, negotiable instruments under the Uniform Commercial Code of the State, and each successive 
Registered Owner, in accepting any of said Series 2021 Bonds, shall be conclusively deemed to 
have agreed that such Series 2021 Bonds shall be and have all of the qualities and incidents of 
negotiable instruments under the Uniform Commercial Code of the State, and each successive 
Holder shall further be conclusively deemed to have agreed that said Series 2021 Bonds shall be 
incontestable in the hands of a bona fide holder for value.   
 
  So long as any of the Series 2021 Bonds remain Outstanding, the Registrar shall keep 
and maintain books for the registration and transfer of the Series 2021 Bonds.  The Series 2021 
Bonds shall be transferable only by transfer of registration upon the Bond Register by the 
registered owner thereof in person or by his attorney or legal representative duly authorized in 
writing, upon surrender thereof, together with a written instrument of transfer satisfactory to the 
Registrar duly executed by the registered owner or such duly authorized attorney or legal 
representative.  Upon transfer of a Series 2021 Bond, there shall be issued at the option of the 
Holder or the transferee another Series 2021 Bond or Bonds of the aggregate principal amount 
equal to the unpaid amount of the transferred Series 2021 Bond and of the same series, interest 
rate and maturity of said transferred Series 2021 Bond.  
 
  Upon surrender thereof at the office of the Registrar with a written instrument of 
transfer satisfactory to the Registrar and duly executed by the registered owner or his attorney or 
legal representative duly authorized in writing, Series 2021 Bonds may at the option of the Holder 
thereof be exchanged for an equal aggregate principal amount of Series 2021 Bonds of the same 
series, maturity and interest rate, in any authorized denominations.  
 
  In all cases in which the privilege of transferring or exchanging a Series 2021 Bond 
is exercised, Series 2021 Bonds shall be delivered in accordance with the provisions of this 
Ordinance.  All Series 2021 Bonds surrendered in any such transfer or exchange shall forthwith 
be canceled by the Registrar.  Transfers of Series 2021 Bonds, the initial exchange of Series 2021 
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Bonds and exchanges of such Series 2021 Bonds in the event of partial redemption of fully 
registered Series 2021 Bonds shall be made by the Registrar without charge to the Holder or the 
transferee thereof, except as provided below.  For other exchanges of Series 2021 Bonds, the 
Registrar may impose a service charge.  For every such transfer or exchange of such Series 2021 
Bonds, the Registrar may make a charge sufficient to reimburse its office for any tax or other 
governmental charge required to be paid with respect to such transfer or exchange, and such tax 
or governmental charge, and such service charge for exchange other than the initial exchange or 
in the event of partial redemption, shall be paid by the person requesting such transfer or exchange 
as a condition precedent to the exercise of the privilege of making such transfer or exchange.  The 
Registrar shall not be obliged to make any such transfer or exchange of Series 2021 Bonds that 
have been called for redemption.  
 
  Section 3.05.  Bonds Mutilated, Destroyed, Stolen or Lost.  In case any Series 2021 
Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may execute, in its 
discretion, and the Registrar shall authenticate, register and deliver any new Series 2021 Bond of 
like series, maturity and principal amount as the Series 2021 Bond so mutilated, destroyed, stolen 
or lost, in exchange and upon surrender and cancellation of, such mutilated Series 2021 Bond, or 
in lieu of and substitution for the Series 2021 Bond so destroyed, stolen or lost, and upon the 
Registered Owner furnishing the Issuer and the Registrar proof of his ownership thereof and that 
said Series 2021 Bond has been destroyed, stolen or lost and satisfactory indemnity and complying 
with such other reasonable regulations and conditions as the Issuer or the Registrar may prescribe 
and paying such expenses as the Issuer or the Registrar may incur.  The name of the Registered 
Owner listed in the Bond Register shall constitute proof of ownership.  All Series 2021 Bonds so 
surrendered shall be submitted to and canceled by the Registrar, and evidence of such cancellation 
shall be given to the Issuer.  If such Series 2021 Bond shall have matured or be about to mature, 
instead of issuing a substitute Series 2021 Bond the Issuer, by and through the Registrar, may pay 
the same, upon being indemnified as aforesaid, and, if such Series 2021 Bond be lost, stolen or 
destroyed, without surrender thereof.   
 
  Any such duplicate Series 2021 Bonds issued pursuant to this section shall constitute 
original, additional contractual obligations on the part of the Issuer, whether or not the lost, stolen 
or destroyed Series 2021 Bonds be at any time found by any one, and such duplicate Series 2021 
Bonds shall be entitled to equal and proportionate benefits and rights as to lien and source of and 
security for payment from the revenues pledged herein with all other Series 2021 Bonds issued 
hereunder.   
 
    Section 3.06.  Term Bonds.  In the event Term Bonds are issued as part of the Series 
2021 Bonds issued pursuant to this Ordinance, the following provisions shall apply: 
 
  A. The amounts to be deposited, apportioned and set apart by the Issuer from the 
Revenue Fund and into the Series 2021 Bonds Redemption Account in accordance with 
Subsection 5.03(A)(3) shall include (after credit as provided below) on the first of each month, 
beginning on the first day of that month which is 13 months prior to the first mandatory redemption 
date of said Term Bonds, a sum equal to 1/12th of the amount required to redeem the principal 
amount of such Term Bonds which are to be redeemed as of the next ensuing mandatory 
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redemption date, which amounts and dates, if any, with respect to the Series 2021 Bonds shall be 
set forth in the Bond Purchase Agreement relating thereto.  
 
  B. At its option, to be exercised on or before the 60th day next preceding any such 
mandatory redemption date, the Issuer may (a) deliver to the Registrar for cancellation such Term 
Bonds in any aggregate principal amount desired or (b) receive a credit in respect of its mandatory 
redemption obligation for any such Term Bonds which prior to said date have been redeemed 
(otherwise than pursuant to this section) and canceled by the Registrar and not theretofore applied 
as a credit against any such mandatory redemption obligation.  Each Term Bond so delivered or 
previously redeemed shall be credited by the Registrar at 100% of the principal amount thereof 
against the obligation of the Issuer on such mandatory redemption date, and Term Bonds delivered 
in excess of such mandatory redemption obligation shall be credited against future mandatory 
redemption obligations in the order directed by the Issuer, and the principal amount of such Term 
Bonds to be redeemed pursuant to mandatory sinking fund redemption shall be accordingly 
reduced.  
 
  C. The Issuer shall on or before the 60th day next preceding each mandatory 
redemption date furnish the Registrar and the Bond Commission with its certificate indicating 
whether and to what extent the provisions of (a) and (b) of the preceding paragraph are to be 
utilized with respect to such mandatory redemption payment and stating, in the case of the credit 
provided for in (b) of the preceding paragraph, that such credit has not theretofore been applied 
against any mandatory redemption obligation.   
 
  D. After said 60th day but prior to the date on which the Registrar selects the Term 
Bonds to be redeemed, the Bond Commission may use the moneys in the Series 2021 Bonds 
Redemption Account to purchase Term Bonds at a price less than the par value thereof and accrued 
interest thereon.  The Bond Commission shall advise the Issuer and the Registrar of any Term 
Bonds so purchased, and they shall be credited by the Registrar at 100% of the principal amount 
thereof against the obligation of the Issuer on such mandatory redemption date, and any excess 
shall be credited against future mandatory redemption obligations in the order directed by the 
Issuer, and the principal amount of such Term Bonds to be redeemed pursuant to mandatory 
sinking fund redemption shall be accordingly reduced.   
 
  E. The Registrar shall call for redemption, in the manner provided herein, an 
aggregate principal amount of such Term Bonds, at the principal amount thereof plus interest 
accrued to the redemption date (interest to be paid from the Sinking Fund), as will exhaust as 
nearly as practicable such Series 2021 Bonds Redemption Account payment designated to be made 
in accordance with paragraph (A) of this section.  Such redemption shall be by random selection 
made on the 45th day preceding the mandatory redemption date, in such manner as may be 
determined by the Registrar.  For purposes of this section, “Term Bonds” shall include any portion 
of a fully registered Term Bond, in integrals of $5,000.   
 
    Section 3.07.  Notice of Redemption.  Unless waived by any Registered Owner of 
the Series 2021 Bonds to be redeemed, official notice of any redemption shall be given by the 
Registrar on behalf of the Issuer by mailing a copy of an official redemption notice by registered 
or certified mail at least 30 days and not more than 60 days prior to the date fixed for redemption 
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to the applicable bond insurer, if any, and the Registered Owner of the Series 2021 Bond or Bonds, 
as applicable, to be redeemed at the address shown on the Bond Register or at such other address 
as is furnished in writing by such registered owner to the Bond Registrar.  
 
  All official notices of redemption shall be dated and shall state: 
 
  (1) The Redemption Date, 
 
  (2) The Redemption Price, 
 
  (3) If less than all outstanding Series 2021 Bonds are to be redeemed, the 
identification (and, in the case of partial redemption, the respective principal amounts) of the Series 
2021 Bonds to be redeemed,  
 
  (4) That on the Redemption Date the Redemption Price and interest accrued will 
become due and payable upon each such Series 2021 Bond or portion thereof called for 
redemption, and that interest thereon shall cease to accrue from and after said date, 
 
  (5) The place where such Series 2021 Bonds are to be surrendered for payment of 
the Redemption Price, which place of payment shall be the principal office of the Registrar. 
 
  Prior to any redemption date, the Issuer shall deposit with the Registrar an amount of 
money sufficient to pay the redemption price of all the Series 2021 Bonds or portions of such 
Series 2021 Bonds which are to be redeemed on that date.   
 
  Official notice of redemption having been given as aforesaid, the Series 2021 Bonds 
or portions of such Series 2021 Bonds so to be redeemed shall, on the Redemption Date, become 
due and payable at the Redemption Price therein specified, and from and after such date (unless 
the Issuer shall default in the payment of the redemption price) such Series 2021 Bonds or portions 
of such Series 2021 Bonds shall cease to bear interest.  Upon surrender of such Series 2021 Bonds 
for redemption in accordance with said notice, such Series 2021 Bonds shall be paid by the 
Registrar at the Redemption Price.  Installments of principal and/or interest due on or prior to the 
Redemption Date shall be payable as herein provided for payment of interest.  Upon surrender for 
any partial redemption of any Series 2021 Bond, there shall be prepared for the registered owner 
a new Series 2021 Bond or Bonds of the same maturity in the amount of the unpaid principal; 
provided, that any partial redemption shall at all times lave an authorized denomination of the 
Series 2021 Bonds outstanding.  All Series 2021 Bonds which have been redeemed shall be 
canceled and destroyed by the Bond Registrar and shall not be reissued.   
 
  Failure to receive such notice or any defect therein or in the mailing thereof shall not 
affect the validity of proceedings for the redemption of Series 2021 Bonds, and failure to mail such 
notice shall not affect the validity of proceedings for the redemption of any portion of Series 2021 
Bonds for which there was no such failure.   
 
    Section 3.08.  Persons Treated as Owners.  The Issuer, the Registrar and any agent 
of the Issuer or the Registrar may treat the person in whose name any Series 2021 Bond is 
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registered as the owner of such Series 2021 Bond for the purpose of receiving payment of the 
principal of, and interest on, such Series 2021 Bond and for all other purposes, whether or not such 
Series 2021 Bond is overdue.   
 
    Section 3.09.  Temporary Bonds.  Until Series 2021 Bonds in definitive form are 
ready for delivery, the Issuer may execute and the Registrar shall authenticate, register, if 
applicable, and deliver, subject to the same provisions, limitations and conditions set forth in this 
Article III, one or more printed, lithographed or typewritten Series 2021 Bonds in temporary form, 
substantially in the form of the definitive Series 2021 Bonds, with appropriate omissions, 
variations and insertions, and in authorized denominations.  Until exchanged for Series 2021 
Bonds in definitive form, such Series 2021 Bonds in temporary form shall be entitled to the lien 
and benefit created under this Ordinance.  Upon the presentation and surrender of any Series 2021 
Bond in temporary form, the Issuer shall, without unreasonable delay, prepare, execute and deliver 
to the Registrar, and the Registrar shall authenticate, register, if applicable, and deliver, in 
exchange therefore, a Series 2021 Bond or Bonds in definitive form.  Such exchange shall be 
made by the Registrar without making any charge therefore to the Holder of such Series 2021 
Bond in temporary form.   
 
    Section 3.10.  Authorization of Bonds.  For the purposes of financing the costs of 
the design, acquisition, construction and equipping of the Project, funding the Series 2021 Bonds 
Reserve Account, if any, and paying costs of issuance of the Series 2021 Bonds and related costs, 
there shall be issued the Series 2021 Bonds of the Issuer, in an aggregate principal amount of not 
more than $3,250,000. The Series 2021 Bonds shall be designated “The City of Morgantown (West 
Virginia) Parking System Revenue Bonds, Series 2021” and shall be issued in fully registered 
form, in denominations of $100,000 or any increment of $0.01 in excess thereof for any year of 
maturity (or such other denominations as may be set forth in the Supplemental Resolution), not 
exceeding the aggregate principal amount of Series 2021 Bonds maturing in the year of maturity 
for which the denomination is to be specified.  The Series 2021 Bonds shall be numbered from 
R-1 consecutively upward.  The Series 2021 Bonds shall be dated; shall be in such aggregate 
principal amount; shall bear interest at such rate or rates, not exceeding the then legally permissible 
rate, payable on such dates; shall mature on such dates not exceeding twenty (20) years from the 
issuance thereof and in such amounts; shall be subject to such scheduled principal payment and/or 
mandatory and optional redemption provisions; and shall have such other terms, all as the Issuer 
shall prescribe herein and in the Supplemental Resolution.   
   
    Section 3.11.  [Reserved.]   
 
    Section 3.12.  Delivery of Bonds.  The Issuer shall execute and deliver the Series 
2021 Bonds to the Registrar, and the Registrar shall authenticate, register and deliver the Series 
2021 Bonds to the Original Purchaser upon receipt of the documents set forth below:   
 

 (1) A list of the names in which the Series 2021 Bonds are to 
be registered upon original issuance, together with such taxpayer 
identification and other information as the Registrar may reasonably 
require; 
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 (2) A request and authorization to the Registrar on behalf of 
the Issuer, signed by an Authorized Officer, to authenticate and deliver 
the Bonds to the Original Purchaser; 

 
 (3) Copies of this Ordinance and the Supplemental Resolution 
certified by the Clerk; 

 
 (4) The unqualified approving opinion of Bond Counsel 
regarding the Bonds; and 

 
 (5) A copy of such other documents and certificates as the 
Original Purchaser may reasonably require.  

 
   Section 3.13.  Form of Bonds.  The definitive Series 2021 Bonds shall be in 
substantially the form set forth in EXHIBIT A - BOND FORM attached hereto and incorporated 
herein by reference, with such necessary and appropriate omissions, insertions and variations as 
are approved by those officers executing such Series 2021 Bonds on behalf of the Issuer and 
execution thereof by such officers shall constitute conclusive evidence of such approval. 
   
    Section 3.14.  Disposition of Proceeds of Bonds.  Upon the issuance and delivery of 
the Series 2021 Bonds, the Issuer shall forthwith deposit the proceeds thereof as follows: 
 
  1. All interest accrued on Series 2021 Bonds, if any, from the date thereof to the 
date of delivery thereof shall be deposited in the Series 2021 Bonds Sinking Fund and applied to 
payment of interest on the Series 2021 Bonds at the first interest payment date.   
 
  2. An amount of the proceeds of the Series 2021 Bonds equal to the amount, if 
any, set forth in the Supplemental Resolution shall be remitted to the Bond Commission for deposit 
in the Series 2021 Bonds Reserve Account. 
 
  3. An amount of Series 2021 Bond proceeds which, together with other monies or 
securities deposited therein, shall be equal to the Costs of issuance of the Series 2021 Bonds shall 
be deposited with the Depository Bank in the Costs of Issuance Fund established in Section 5.01 
hereof and shall be drawn out, used and applied by the Issuer solely to pay costs of issuance of the 
Series 2021 Bonds at the written direction of the Issuer.  Monies not to be applied immediately to 
pay such Costs of issuance may be invested in accordance with this Ordinance, subject however, 
to applicable yield restrictions as may be in effect under the Code.  If for any reason such 
proceeds, or any part thereof, are not necessary for, or are not applied to such purpose within 
90 days following the Closing Date for the Series 2021 Bonds, such unapplied proceeds shall be 
transferred by the Issuer to the Series 2021 Bonds Sinking Fund established in Section 5.01 hereof 
and applied to the next ensuing payment of debt service (first to interest and then to principal) on 
the Series 2021 Bonds.  All such proceeds shall constitute a trust fund for such purposes, and there 
hereby is created a lien upon such monies until so applied in favor of the Holders of the Series 
2021 Bonds from which such proceeds are derived. 
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  4. The balance of the proceeds of the Series 2021 Bonds shall be deposited with 
the Depository Bank in the Construction Fund established in Section 5.01 hereof and shall be 
drawn out, used and applied by the Issuer solely to pay Costs of the design, acquisition, 
construction and equipping of the Project (including reimbursement to the Issuer or the Authority 
for amounts previously paid for such purposes) at the written direction of the Issuer.  Moneys not 
to be applied immediately to pay such Costs may be invested in accordance with this Ordinance, 
subject however, to applicable yield restrictions as may be in effect under the Code.  All such 
proceeds shall constitute a trust fund for such purposes, and there hereby is created a lien upon 
such monies until so applied in favor of the Holders of the Series 2021 Bonds from which such 
proceeds are derived.  In the event moneys remain in the Construction Fund following the final 
disbursement for Costs of the design, acquisition, construction and equipping of the Project, such 
moneys shall be transferred to the Series 2021 Bonds Sinking Fund established in Section 5.01 
hereof and applied to the next ensuing payment of debt service (first to interest and then to 
principal) on the Series 2021 Bonds.  
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ARTICLE IV 
 

[Reserved] 
 
 
  

Page 48 of 94



23 
 

ARTICLE V 
 

SYSTEM REVENUES; FUNDS AND ACCOUNTS 
 
 

Section 5.01. Establishment of Funds and Accounts with Depository Bank.  
Pursuant to this Article V, the following special funds are created with (or continued if previously 
established by the Prior Ordinance), and shall be held by, the Depository Bank, segregated from 
all other funds and accounts of the Depository Bank or the Issuer and from each other, (except as 
set forth in this Section 5.01) and used solely for the purposes provided herein: 
 

(1) Revenue Fund (established by Prior Ordinance); 
 

(2) Renewal and Replacement Fund (established by Prior Ordinance); 
 

(3) Cost of Issuance Fund;  
 
(4) Construction Fund; and 

 
(5) Rebate Fund.   

 
Section 5.02. Establishment of Funds and Accounts with Bond Commission.  

The following special funds and accounts are hereby created (or continued if previously 
established by the Prior Ordinance) with, and shall be held by, the Bond Commission, separate 
and apart from all other funds and accounts of the Bond Commission or the Issuer and from each 
other: 
 

(1) Series 2012 Bonds Sinking Fund (established by Prior Ordinance as 
Sinking Fund and continued hereby); 

 
(2) Within the Series 2012 Bonds Sinking Fund, the Series 2012 Bonds 

Redemption Account (established by Prior Ordinance as Redemption 
Account and continued hereby); 

 
(3) Series 2021 Bonds Sinking Fund; and 

  
(4) Within the Series 2021 Bonds Sinking Fund, the Series 2021 Bonds 
Reserve Account, if required, and Series 2021 Bonds Redemption Account. 

 
Section 5.03. System Revenues and Application Thereof.  So long as any of the 

Series 2021 Bonds shall be Outstanding and unpaid, the Issuer covenants as follows: 
 

 A. The Gross Revenues shall be deposited by the Issuer in the Revenue Fund.  The 
Revenue Fund shall be kept separate and distinct from all other funds of the Issuer and the 
Depository Bank and used only for the purposes and in the manner herein provided.  All Gross 
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Revenues at any time remaining on deposit in the Revenue Fund shall be disposed of only in the 
following manner and order of priority: 

 
(1)  The Issuer shall first, each month, pay from the 

Revenue Fund the current Operating Expenses of the System.  
 
(2)  The Issuer shall next, on the first day of each month, 

transfer from the Revenue Fund and simultaneously remit to the 
Bond Commission (i) for deposit in the Series 2012 Bonds Sinking 
Fund the amounts required by the Prior Ordinance to pay the interest 
on the Series 2012 Bonds; and (ii) commencing 7 months prior to 
the first interest payment date of the Series 2021 Bonds, for deposit 
in the Series 2021 Bonds Sinking Fund, a sum equal to 1/6th of the 
amount of interest which will become due on the Series 2021 Bonds 
on the next ensuing semiannual interest payment date; provided that, 
in the event the period to elapse between the date of such initial 
deposit in the Series 2021 Bonds Sinking Fund and the next ensuing 
semiannual interest payment date is more or less than 7 months, then 
such monthly payments shall be decreased or increased 
proportionately to provide, 1 month prior to the next ensuing 
semiannual interest payment date, the required amount of interest 
coming due on such date; provided further that, the initial amount 
required to be transferred from the Revenue Fund and deposited in 
the Series 2021 Bonds Sinking Fund shall be reduced by the amount 
of accrued interest, if any, on the Series 2021 Bonds deposited 
therein, and subsequent amounts required to be transferred from the 
Revenue Fund and deposited in the Series 2021 Bonds Sinking Fund 
shall be reduced by the amount of any earnings credited to the Series 
2021 Bonds Sinking Fund. 

 
 (3) The Issuer shall next, on the first day of each month, 

transfer from the Revenue Fund and simultaneously remit to the 
Bond Commission (i) for deposit in the Series 2012 Bonds Sinking 
Fund the amounts required by the Prior Ordinance to pay the 
principal of the Series 2012 Bonds; and (ii) commencing 13 months 
prior to the first principal payment date or mandatory Redemption 
Date of the Series 2021 Bonds, for deposit in the Series 2021 Bonds 
Sinking Fund and in the Series 2021 Bonds Redemption Account 
therein in the case of the Term Bonds which are to be redeemed, a 
sum equal to 1/12th of the amount (or 1/6th of the amount if the 
Series 2021 Bonds mature semiannually rather than annually) of 
principal which will mature or be redeemed and become due on the 
Series 2021 Bonds on the next ensuing principal payment date or 
mandatory Redemption Date; provided that, in the event the period 
to elapse between the date of such initial deposit in the Series 2021 
Bonds Sinking Fund and the next ensuing principal payment date or 
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mandatory Redemption Date is more or less than 13 months (or 
7 months if the Series 2021 Bonds mature semiannually rather than 
annually), then such monthly payments shall be decreased or 
increased proportionately to provide, 1 month prior to the next 
ensuing principal payment date or mandatory Redemption Date, the 
required amount of principal coming due on such date, and provided 
further, that the amount of such deposits shall be reduced by the 
amount of any earnings credited to the Series 2021 Bonds Sinking 
Fund and not previously credited pursuant to the preceding 
paragraph. 

 
 Moneys in the Series 2021 Bonds Sinking Fund shall be used only for the purposes of 

paying principal of and interest on the Series 2021 Bonds, whether by maturity or redemption prior 
to maturity.  Moneys on deposit in the Series 2021 Bonds Reserve Account, if any, shall be used 
only for the purpose of paying principal of and interest on the Series 2021 Bonds when the funds 
on deposit in the Series 2021 Bonds Sinking Fund are insufficient therefore, and for no other 
purpose.  Pending such use, such moneys shall be invested in accordance with Article VI.   

 
 The Issuer shall not be required to make any further payments into the Series 2021 

Bonds Sinking Fund when the aggregate amount of funds therein, including the Series 2021 Bonds 
Reserve Account, if any, therein, is at least equal to the aggregate principal amount of Series 2021 
Bonds then Outstanding, plus the amount of interest due or thereafter to become due on such Series 
2021 Bonds then Outstanding.   

 
 As and when Additional Bonds ranking on a parity with the Bonds are issued, 

provision shall be made for additional deposits into the respective Sinking Funds sufficient to pay 
the interest on such Additional Bonds and accomplish retirement thereof at maturity and to 
accumulate a balance in the respective reserve account in an amount equal to the requirement 
thereof. 

 
 The payments into the Series 2021 Bonds Sinking Fund shall be made on the first day 

of each month, except that, when the first day of any month shall be a Saturday, Sunday or legal 
holiday, then such payments shall be made on the next succeeding Business Day, and all such 
payments shall be remitted to the Bond Commission with appropriate instructions as to the 
custody, use and application thereof consistent with the provisions of this Ordinance.   

 
 (4) If the Series 2021 Bonds Reserve Account is 

created for the Series 2021 Bonds, the Issuer shall next, on the first 
day of each month, transfer from the Revenue Fund and 
simultaneously remit to the Bond Commission commencing 13 
months prior to the first date of payment of principal of the Series 
2021 Bonds, if not fully funded upon issuance of the Series 2021 
Bonds, for deposit in the Series 2021 Bonds Reserve Account, an 
amount equal to 1/120th of the Reserve Requirement; provided that, 
no further payments shall be made into the Series 2021 Bonds 
Reserve Account when there shall have been deposited therein, and 
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as long as there shall remain on deposit therein, an amount equal to 
the Reserve Requirement, and thereafter the Issuer shall deposit in 
the Series 2021 Bonds Reserve Account, an amount sufficient to 
remedy any decrease in value of the Series 2021 Bonds Reserve 
Account below the Reserve Requirement or any withdrawal from 
the Series 2021 Bonds Reserve Account, beginning with the first full 
calendar month following the date on which (a) the valuation of 
investments in the Series 2021 Bonds Reserve Account results in a 
determination that the amount of moneys and the value of the 
Qualified Investments deposited to the credit of the Series 2021 
Bonds Reserve Account is less than the Reserve Requirement, or 
(b) any amount is withdrawn from the Series 2021 Bonds Reserve 
Account for deposit into the Series 2021 Bonds Sinking Fund.  To 
the extent Net Revenues and any other legally available funds are 
available therefore, the amount so deposited shall be used to restore 
the amount of moneys on deposit in the Series 2021 Bonds Reserve 
Account to an amount equal to the Reserve Requirement to the full 
extent that such Net Revenues are available; provided however, that 
if the shortfall in the Series 2021 Bonds Reserve Account is due to 
a decrease in value of investments therein, such shortfall shall be 
replenished by not less than 6 equal monthly payments, and if such 
shortfall is due to a withdrawal from the Series 2021 Bonds Reserve 
Account, such shortfall shall be replenished by not less than 12 equal 
monthly payments, and provided further, that no payments shall be 
required to be made into the Series 2021 Bonds Reserve Account 
whenever and as long as the amount on deposit therein shall be equal 
to the Reserve Requirement. 

 
 If the Series 2021 Bonds Reserve Account is created for the Series 2021 Bonds, 

amounts in the Series 2021 Bonds Reserve Account shall be used only for the purpose of making 
payments of principal of and interest on the Series 2021 Bonds when due, when amounts in the 
Series 2021 Bonds Sinking Fund are insufficient therefore and for no other purpose. 

   
 (5) The Issuer shall next, on the first day of each month, 

transfer from the monies remaining in the Revenue Fund and remit 
to the Depository Bank for deposit in the Renewal and Replacement 
Fund, a sum equal to 2 1/2% of the Gross Revenues each month, 
exclusive of any payments for account of any Series 2021 Bonds 
Reserve Account.  All funds in the Renewal and Replacement Fund 
shall be kept apart from all other funds of the Issuer or of the 
Depository Bank and shall be invested and reinvested in accordance 
with Article VI hereof.  Withdrawals and disbursements may be 
made from the Renewal and Replacement Fund for replacements, 
emergency repairs, or improvements or extensions to the System; 
provided, that any deficiency in the Series 2021 Bonds Reserve 
Account, if any, except to the extent such deficiency exists because 
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the required payments into such account have not, as of the date of 
determination of a deficiency, funded such account to the maximum 
extent required hereof, shall be promptly eliminated with monies 
from the Renewal and Replacement Fund.  

 
(6) The Issuer may next, each month, after making the 

above required transfers of moneys from the Revenue Fund, apply 
any remaining revenues (“Surplus Revenues”) for any lawful 
purpose of the System.     

 
  B. The Bond Commission is hereby designated as the fiscal agent for the 
administration of the Series 2021 Bonds Sinking Fund created hereunder, and all amounts required 
for the Series 2021 Bonds Sinking Fund shall be remitted to the Bond Commission from the 
Revenue Fund and from the proceeds of the sale of the Series 2021 Bonds by the Issuer at the 
times provided herein.  All remittances made by the Issuer to the Bond Commission shall clearly 
identify the fund or account into which each amount is to be deposited.  Notwithstanding the 
foregoing, however, the Bond Commission shall deposit all remittances in the fund or account in 
the priority established by this Ordinance.    
 
  C. If on any monthly payment date the revenues are insufficient to place the 
required amount in any of the funds and accounts as hereinabove provided, the deficiency shall be 
made up in the subsequent payments in addition to the payments which would otherwise be 
required to be made into the funds and accounts on the subsequent payment dates; provided, 
however, that the priority of curing deficiencies in the funds and accounts herein shall be in the 
same order as payments are to be made pursuant to this Section, and the Net Revenues shall be 
applied to such deficiencies before being applied to any other payments hereunder. 
 
  D. Principal and interest payments, and any payments made for the purpose of 
funding the Series 2021 Bonds Reserve Account, if any, shall be made on a parity basis and pro-
rata, with respect to the Bonds and any Additional Bonds hereinafter issued, in accordance with 
the respective principal amounts of each such series of Bonds then Outstanding, if less than the 
full amount required hereby.   
 
  E. The Gross Revenues of the System shall only be used for purposes of the 
System. 
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ARTICLE VI 
 

INVESTMENTS AND NON-ARBITRAGE; REBATES  
 
  Section 6.01.  Investments.  The Issuer shall invest and reinvest, and shall instruct 
the Bond Commission and the Depository Bank to invest and reinvest, any moneys held as a part 
of the funds and accounts created by this Ordinance in Qualified Investments to the fullest extent 
possible under applicable laws, this Ordinance, the need for such moneys for the purposes set forth 
herein and the specific restrictions and provisions set forth in this section.   
 
  Except as provided below, any investment shall be held in and at all times deemed a 
part of the fund or account in which such moneys were originally held, and the interest accruing 
thereon and any profit or loss realized from such investment shall be credited or charged to the 
appropriate fund or account.  The Issuer shall sell and reduce to cash a sufficient amount of such 
investments whenever the cash balance in any fund or account is insufficient to make the payments 
required from such fund or account, regardless of the loss on such liquidation.  The Issuer may 
make any and all investments permitted by this section through the bond department of the 
Depository Bank.  The Depository Bank shall not be responsible for any losses from such 
investments, other than for its own negligence or willful misconduct.   
 
  The following specific provisions shall apply with respect to any investments made 
under this section: 
 
  (A) Qualified Investments acquired for the Renewal and Replacement Fund or any 
Series 2021 Bonds Reserve Account shall mature or be subject to retirement at the option of the 
holder within not more than 3 years from the date of such investment.   
 
  (B) The Issuer shall, or shall cause the Bond Commission to, semiannually transfer 
from the Series 2021 Bonds Reserve Account, if any, to the Series 2021 Bonds Sinking Fund any 
earnings on the moneys deposited therein and any other funds in excess of the applicable Reserve 
Requirement; provided, however, that there shall at all times remain on deposit in the Series 2021 
Bonds Reserve Account an amount at least equal to the applicable Reserve Requirement.   
 
  (C) In computing the amount in any fund or account, Qualified Investments shall 
be valued at the lower of the cost or the market price thereof, exclusive of accrued interest.  
Valuation of all funds and accounts shall occur annually, except in the event of a withdrawal from 
any Series 2021 Bonds Reserve Account, whereupon it shall be valued immediately after such 
withdrawal.  If amounts on deposit in the Series 2021 Bonds Reserve Account, if any, shall, at 
any time, be less than the applicable Reserve Requirement, the applicable bond insurer, if any, 
shall be notified immediately of such deficiency, and such deficiency shall be made up from the 
first available Net Revenues after required deposits to the Series 2012 Bonds Sinking Fund and 
otherwise in accordance with Section 5.03A(4).   
 
  (D) All amounts representing accrued interest shall be held by the Bond 
Commission, pledged solely to the payment of interest on the Bonds and invested only in 
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Government Obligations maturing at such times and in such amounts as are necessary to match 
the interest payments to which they are pledged.   
 
  (E) Notwithstanding the foregoing, all moneys deposited in the Series 2012 Bonds 
Sinking Fund may be invested by the Bond Commission in the West Virginia “consolidated fund” 
managed by the West Virginia Board of Treasury Investments pursuant to Chapter 12, Article 6C 
of the Code of West Virginia, 1931, as amended.   
 
    Section 6.02.  Arbitrage.  The Issuer covenants that (i) it will restrict the use of the 
proceeds of the Series 2021 Bonds in such manner and to such extent as may be necessary, so that 
such Series 2021 Bonds will not constitute “arbitrage bonds” under Section 148 of the Code and 
Regulations prescribed thereunder, and (ii) it will take all actions that may be required of it 
(including, without implied limitation, the timely filing of a Federal information return with respect 
to such Series 2021 Bonds) so that the interest on the Series 2021 Bonds will be and remain 
excluded from gross income for Federal income tax purposes, and will not take any actions which 
would adversely affect such exclusion. 
 
    Section 6.03.  Tax Certificate, Rebates, and Rebate Fund.  The Issuer shall deliver a 
certificate of arbitrage, a tax certificate or other similar certificate to be prepared by nationally 
recognized bond counsel or tax counsel relating to payment of arbitrage rebate and other tax 
matters as a condition to issuance of the Series 2021 Bonds.  In addition, the Issuer covenants to 
comply with all Regulations from time to time in effect and applicable to the Series 2021 Bonds 
as may be necessary in order to fully comply with Section 148(f) of the Code, and covenants to 
take such actions, and refrain from taking such actions, as may be necessary to fully comply with 
such Section 148(f) of the Code and such Regulations, regardless of whether such actions may be 
contrary to any of the provisions of this Ordinance. 
 
  The Issuer shall calculate, annually, the rebatable arbitrage, determined in accordance 
with Section 148(f) of the Code.  Upon completion of each such annual calculation, the Issuer or 
the Authority shall deposit, or cause to be deposited, in the Rebate Fund such sums as are necessary 
to cause the aggregate amount on deposit in the Rebate Fund to equal the sum determined to be 
subject to rebate to the United States, which, notwithstanding anything herein to the contrary, shall 
be paid from investment earnings on the underlying fund or account established hereunder and on 
which such rebatable arbitrage was earned or from other lawfully available sources.  
Notwithstanding anything herein to the contrary, the Rebate Fund shall be held free and clear of 
any lien or pledge hereunder and used only for payment of rebatable arbitrage to the United States.  
The Issuer shall pay, or cause to be paid, to the United States, from the Rebate Fund, the rebatable 
arbitrage in accordance with Section 148(f) of the Code and such Regulations.  In the event that 
there are any amounts remaining in the Rebate Fund following all such payments required by the 
preceding sentence, the Depository Bank shall pay said amounts to the Issuer to be used for any 
lawful purpose of the System.  The Issuer shall remit payments to the United States in the time 
and at the address prescribed by the Regulations as the same may be from time to time in effect 
with such reports and statements as may be prescribed by such Regulations.  In the event that, for 
any reason, amounts in the Rebate Fund are insufficient to make the payments to the United States 
which are required, the Issuer shall assure that such payments are made by the Issuer to the 
United States, on a timely basis, from any funds lawfully available therefore.  The Issuer at its 
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expense, may provide for the employment of independent attorneys, accountants or consultants 
compensated on such reasonable basis as the Issuer may deem appropriate in order to assure 
compliance with this Section 6.03.  The Issuer shall keep and retain, or cause to be kept and 
retained, records of the determinations made pursuant to this Section 6.03 in accordance with the 
requirements of Section 148(f) of the Code and such Regulations.  In the event the Issuer fails to 
make such rebates as required, the Issuer shall pay any and all penalties and other amounts, from 
lawfully available sources, and obtain a waiver from the Internal Revenue Service, if necessary, in 
order to maintain the exclusion of interest on the Bonds from gross income for federal income tax 
purposes.  
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ARTICLE VII 
 

GENERAL COVENANTS AND PROVISIONS 
 
 

Section 7.01. Covenants Binding and Irrevocable.  All the covenants, 
agreements and provisions of this Ordinance shall be and constitute valid and legally binding 
covenants of the Issuer and shall be enforceable in any court of competent jurisdiction by any 
Holder or Holders of the Series 2021 Bonds, as prescribed by Article VII.  In addition to the other 
covenants, agreements and provisions of this Ordinance, the Issuer hereby covenants and agrees 
with the Holders of the Series 2021 Bonds, as hereinafter provided in this Article VI.  All such 
covenants, agreements and provisions shall be irrevocable, except as provided herein, as long as 
any of the Series 2021 Bonds, or the interest thereon, are Outstanding and unpaid.   
 

Section 7.02. Bonds not to be Indebtedness of the Issuer.  The Series 2021 
Bonds shall not be or constitute an indebtedness of the Issuer within the meaning of any 
constitutional, statutory or charter limitation of indebtedness, nor a charge, lien or encumbrance, 
legal or equitable, upon any property of the Issuer or the Authority, but shall be payable solely 
from the Net Revenues of the System.  No Holder or Holders of any Series 2021 Bonds issued 
hereunder shall ever have the right to compel the exercise of the taxing power of the Issuer to pay 
the Series 2021 Bonds or the interest thereon.   
 

Section 7.03. Bonds Secured by Parity Pledge of Net Revenues; Lien Position 
with Respect to Prior Bonds.  The payment of the debt service of all of the Series 2021 Bonds 
issued hereunder shall be secured forthwith equally and ratably by a first lien on the Net Revenues 
derived from the ownership or operation of the System, on a parity with the lien on the Net 
Revenues in favor of the Holders of the Series 2012 Bonds.  The payment of the debt service on 
the Series 2021 Bonds shall also be secured by the monies in the Series 2021 Bonds Sinking Fund, 
including the Series 2021 Bonds Reserve Account therein, if any.  The Net Revenues derived 
from the System, in an amount sufficient to pay the principal of and interest on the Series 2012 
Bonds and the Series 2021 Bonds herein authorized, and all other payments provided for in this 
Ordinance, and all monies and securities in the Series 2021 Bonds Sinking Fund, including the 
Series 2021 Bonds Reserve Account therein, are hereby irrevocably pledged in the manner 
provided in this Ordinance to the payment of the principal of and interest on the Series 2012 Bonds 
and the Series 2021 Bonds herein authorized as the same become due and for the other purposes 
provided in this Ordinance.    

 
Section 7.04. Rates.  Prior to the issuance of the Series 2021 Bonds, rates or 

charges for the use of the services and facilities of the System will be fixed and established, all in 
the manner and form required by law, and a copy of such rates and charges so fixed and established 
shall at all times be kept on file in the office of the Clerk of the Issuer, which copy will be open to 
inspection by all interested parties.  The schedule or schedules of rates and charges shall at all 
times be adequate to produce Gross Revenues from the System sufficient to make the prescribed 
payments into the funds and accounts created hereunder.  Such schedule or schedules of rates and 
charges shall be revised from time to time, whenever necessary, so that the aggregate of the rates 
and charges will be sufficient for such purposes.  In order to assure full and continuous 
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performance of this covenant with a margin for contingencies and temporary unanticipated 
reduction in income and revenues, the Issuer hereby covenants and agrees that the schedule or 
schedules of rates or charges from time to time in effect shall be sufficient, together with other 
revenues of the System, (i) to provide for all Operating Expenses of the System and (ii) to leave a 
balance each year equal to at least 115% of the Maximum Annual Debt Service on the Bonds.  All 
such rates and charges, if not paid when due, shall constitute a lien upon the premises served by 
the System.  
 

The Issuer hereby covenants to commence enactment of such ordinance or ordinances 
as shall be required to increase the rates and charges for the services and facilities of the System 
within 30 days following a determination of the Independent Accountant that less than the 
above-required coverage exists or in the event that the annual audit report shows less than the 
above-required coverage, such increase to provide rates and charges sufficient to produce such 
required coverage.   
 

Section 7.05. Operation and Maintenance.  The Issuer will maintain the System 
in good condition and will operate the same as a revenue-producing enterprise in an efficient and 
economical manner, making such expenditures for equipment and for renewal, repair and 
replacement as may be proper for the economical operation and maintenance thereof from the 
Gross Revenues of said System in the manner provided in this Ordinance.  
 

Section 7.06. Sale of the System; Removal of Parking Spaces.  A.  The System 
may be sold, mortgaged, leased or otherwise disposed of only as a whole, or substantially as a 
whole, and only if the net proceeds to be realized shall be sufficient to defease the pledge created 
by this Ordinance as provided by Section 11.01.  The proceeds from such sale, mortgage, lease or 
other disposition of the System shall be immediately remitted to the Paying Agent for payment of 
the Bonds.  Any balance remaining after such payment shall be remitted to the Issuer by the 
Paying Agent unless necessary for the payment of other obligations of the Issuer payable out of 
the Net Revenues of the System. 
 

B. The foregoing provision notwithstanding, the Issuer or the Authority shall have 
and hereby reserves the right to sell, lease or otherwise dispose of any of the property comprising 
a part of the System hereinafter determined in the manner provided herein to be no longer 
necessary, useful or profitable in the operation thereof.  Prior to any such sale, lease or other 
disposition of such property, if the amount to be received therefor is not in excess of $50,000, the 
Issuer or the Authority shall, in writing, determine that such property comprising a part of the 
System is no longer necessary, useful or profitable in the operation thereof, and the Issuer may 
then provide for the sale of such property.  The proceeds of any such sale shall be deposited in 
the Revenue Fund.  If the amount to be received from such sale, lease or other disposition of said 
property shall be in excess of $50,000 but not in excess of $200,000, the Issuer shall first, in 
writing, determine with the written approval of the Consulting Engineers that such property 
comprising a part of the System is no longer necessary, useful or profitable in the operation thereof, 
and the Issuer may then, if it be so advised, by resolution duly adopted, approve and concur in 
such finding and authorize such sale, lease or other disposition of such property in accordance with 
the laws of the State.  The proceeds derived from any such sale, lease or other disposition of such 
property, in excess of $50,000 and not in excess of $200,000, shall be deposited by the Issuer into 
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the Renewal and Replacement Fund.  Such payments of such proceeds into the Renewal and 
Replacement Fund shall not reduce the amounts required to be paid into said funds by other 
provisions of this Ordinance.   

 
No sale, lease or other disposition of the properties of the System shall be made by 

the Issuer if the proceeds to be derived therefrom shall be in excess of $200,000 and insufficient 
to defease the pledge created by this Ordinance, as provided by Section 10.01, without the prior 
approval and consent in writing of the Holders, or their duly authorized representatives, of 60% in 
amount of Bonds then Outstanding.  The Issuer shall prepare the form of such approval and 
consent for execution by the then Holders of the Bonds for the disposition of the proceeds of the 
sale, lease or other disposition of such properties of the System.   

 
C. The Issuer or the Authority may at any time cease operation of any portion of 

the System and discontinue its use for public parking purposes, provided however, that if during 
any Fiscal Year, more than 200 parking spaces are discontinued or otherwise removed from the 
System, the Issuer shall first obtain from an Independent Accountant a certification to the effect 
that following such discontinuance or removal, the Net Revenues of the System shall be not less 
than 120% of Maximum Annual Debt Service. 

 
Section 7.07. Issuance of Other Obligations Payable Out of Revenues and 

General Covenant Against Encumbrances.  The Issuer shall not issue any other obligations 
whatsoever, except Additional Bonds provided for in Section 7.08 hereof, payable from the Gross 
Revenues or Net Revenues of the System which rank prior to, or equally, as to lien on and source 
of and security for payment from the Net Revenues with the Bonds; and all obligations hereafter 
issued by the Issuer payable from the Gross Revenues or Net Revenues of the System, except such 
Additional Bonds, shall contain an express statement that such obligations are junior and 
subordinate as to lien on and source of and security for payment from such Gross Revenues or Net 
Revenues and in all other respects to the Bonds. 
 

The Issuer shall not create, or cause or permit to be created, any debt, lien, pledge, 
assignment, encumbrance or any other charge having priority over or, except with respect to such 
Additional Bonds, being on a parity with the lien of the Bonds, and the interest thereon, upon any 
of the income and Revenues of the System pledged for payment of the Bonds and the interest 
thereon in this Ordinance or upon the System or any part thereof. 
 

Section 7.08. Additional Bonds.  No Additional Bonds, as in this section 
defined, payable out of the Gross Revenues or Net Revenues of the System shall be issued after 
the issuance of any Bonds pursuant to this Ordinance, except under the conditions and in the 
manner herein provided. 
 

No such Additional Bonds shall be issued except for the purpose of financing the costs 
of the construction of additions, betterments or improvements to the System, refunding all or a 
portion of one or more series of Bonds issued for the System, to pay claims which may exist against 
the revenues or facilities of the System or any combination of such purposes. 
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No such Additional Bonds shall be issued at any time, however, unless and until there 
has been procured and filed with the Clerk of the Issuer a written statement by an Independent 
Accountant, reciting the conclusion that the Net Revenues actually derived from the System during 
any 12 consecutive months in the 18 months immediately preceding the date of the actual issuance 
of such Additional Bonds, plus the estimated average increased annual Net Revenues to be 
received in each of the 3 succeeding years after the completion of the improvements to be financed 
by such parity Bonds, if any, shall not be less than 115% of the Maximum Annual Debt Service 
on the following: 
 

(1) The Series 2021 Bonds then Outstanding; 
 
(2) The Series 2012 Bonds then Outstanding; 

 
(3) Any Additional Bonds theretofore issued pursuant to the provisions contained 

in this Ordinance then Outstanding; and 
 

(4) The Additional Bonds then proposed to be issued. 
 

  Notwithstanding the foregoing, the Issuer shall be permitted to issue bonds which 
refund any Outstanding Bonds or any Additional Bonds hereafter issued if, prior to the issuance 
of such refunding bonds, the Issuer shall have filed with the Clerk: (i) a verification report of the 
Independent Accountants concluding that present value debt service savings shall be realized by 
the Issuer as a result of such refunding, after taking into account all costs of issuance of such 
refunding bonds, and (ii) a certificate of the Independent Accountants reciting the conclusion that 
the estimated average increased annual Net Revenues to be received in each of the 3 succeeding 
years after the issuance of such refunding bonds shall not be less than 115% of the Maximum 
Annual Debt Service on the following: 

 
(1) The Series 2021 Bonds then Outstanding; 
 
(2) The Series 2012 Bonds then Outstanding; 

 
  (3) Any Additional Bonds theretofore issued pursuant to the provisions contained 

in this Ordinance which shall be Outstanding following such refunding; and 
 
  (4) The refunding bonds then proposed to be issued as Additional Bonds. 
 
  The “estimated average increased annual Net Revenues to be received in each of the 
3 succeeding years” as that term is used in the computation provided in the above paragraph, shall 
refer only to the increased Net Revenues estimated to be derived from the improvements to be 
financed by such Additional Bonds any increase in rates enacted by the Issuer, the time for appeal 
of which shall have expired (without successful appeal) prior to the date of delivery of such 
Additional Bonds, and shall not exceed the amount to be stated in the aforementioned certificate 
of Independent Accountants, which shall be filed in the office of the Clerk of the Issuer prior to 
the issuance of such Additional Bonds. 
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The Net Revenues actually derived from the System during the 12-consecutive month 
period hereinabove referred to may be adjusted by adding to such Net Revenues such additional 
Net Revenues which would have been received, in the opinion of the Independent Accountants, as 
stated in a certificate, on account of increased rates, rentals, fees and charges for the System 
enacted by the Issuer, the time for appeal of which shall have expired (without successful appeal) 
prior to issuance of such Additional Bonds.  

  
The term “Additional Bonds,” as used in this section, shall be deemed to mean 

additional bonds issued in compliance with the provisions and within the limitations of this section, 
payable from the Net Revenues of the System on a parity with the Bonds, and all the covenants 
and other provisions of this Ordinance (except as to details of such Additional Bonds inconsistent 
herewith) shall be for the equal benefit, protection and security of the Holders of the Bonds and 
the Holders of any Additional Bonds theretofore or subsequently issued from time to time within 
the limitations of and in compliance with this section.  All such Bonds, regardless of the time or 
times of their issuance, shall rank equally with respect to their lien on the Net Revenues of the 
System, and their source of and security for payment from said Net Revenues, without preference 
of any bond over any other.  The Issuer shall comply fully with all the increased payments into 
the various funds and accounts created in this Ordinance required for and on account of such 
Additional Bonds, in addition to the payments required for Bonds theretofore issued pursuant to 
this Ordinance. 
 

The term “Additional Bonds,” as used in this section, shall not be deemed to include 
bonds, notes, certificates or other obligations subsequently issued, the lien on the Net Revenues of 
the System of which is subject to the prior and superior lien of the Bonds on such Net Revenues.  
Any such subordinate bonds, notes, certificates or other obligations shall be payable from the Net 
Revenues remaining after all payments required to be made pursuant to the Prior Ordinance and 
this Ordinance have first been paid.  The Issuer shall not issue any obligations whatsoever payable 
from the Gross Revenues or Net Revenues of the System, or any part thereof, which rank prior to 
or equally, as to lien and source of and security for payment from such Gross Revenues or Net 
Revenues, with the Bonds except in the manner and under the conditions provided in this section. 
 
  No Additional Bonds, as in this section defined, shall be issued at any time, however, 
unless all of the payments into the respective funds and accounts provided for in this Ordinance 
on account of the Bonds then Outstanding, if any (excluding the Renewal and Replacement Fund), 
and any other payments provided for in this Ordinance shall have been made in full as required to 
the date of delivery of the Additional Bonds. 
 
  Section 7.09. Insurance and Bonds.  The Issuer hereby covenants and agrees, 
that so long as the Bonds remain Outstanding, the Issuer or the Authority will, as an Operating 
Expense, procure, carry and maintain insurance and bonds and worker’s compensation coverage 
with a reputable insurance carrier or carriers or bonding company or companies covering the 
following risks and in the following amounts: 
 
  A. FIRE, LIGHTNING, VANDALISM, MALICIOUS MISCHIEF AND 
EXTENDED COVERAGE INSURANCE, on all above-ground insurable portions of the System 
in an amount equal to the greater of the fair appraised value or the original cost thereof.  In the 
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time of war the Issuer will also carry and maintain insurance to the extent available against risks 
and hazards of war.  The proceeds of all such insurance policies shall be placed in the Renewal 
and Replacement Fund and used only for the repairs and restoration of the damaged and destroyed 
properties or for the other purposes provided herein for the Renewal and Replacement Fund. 
 
  B. PUBLIC LIABILITY INSURANCE, with limits of not less than $1,000,000 
per occurrence to protect the Issuer from claims for bodily injury and/or death and not less than 
$500,000 per occurrence from claims for damage to property of others which may arise from the 
operation of the System, and insurance with the same limits to protect the Issuer from claims 
arising out of operation or ownership of motor vehicles of or for the System. 
 
  C. WORKER’S COMPENSATION COVERAGE FOR ALL EMPLOYEES OF 
OR FOR THE SYSTEM ELIGIBLE THEREFOR; AND PERFORMANCE AND PAYMENT 
OR COMPLETION BONDS, such bonds to be in the amounts of not less than 100% of the amount 
of any construction contract and to be required of each contractor dealing directly with the Issuer 
and such payment bonds will be filed with the Clerk of the County in which such work is to be 
performed prior to commencement of construction of any additions, extensions or improvements 
for the System in compliance with West Virginia Code, Section 38-2-39. 
 
  D. FLOOD INSURANCE, to extent available at reasonable cost to the Issuer.   
 
  E. BUSINESS INTERRUPTION INSURANCE, to the extent available at 
reasonable cost to the Issuer.   
 
  F. FIDELITY BONDS will be provided as to every officer and employee of the 
Issuer or the Authority having custody of the revenues or of any other funds of the System, in an 
amount at least equal to the total funds in the custody of any such person at any one time. 
 

Section 7.10. No Free Services to be Rendered to the Authority or Issuer.  
Neither the Issuer nor the Authority will render or cause to be rendered any free services of any 
nature by the System; and, in the event the Authority, the Issuer or any department, agency, 
instrumentality, officer or employee thereof shall avail themselves of the facilities or services 
provided by the System or any part thereof, the same rates, fees or charges applicable to other 
customers receiving like services under similar circumstances shall be charged the Authority, the 
Issuer and any such department, agency, instrumentality, officer or employee.  Such charges shall 
be paid as they accrue, and the Authority or the Issuer shall transfer from its general funds 
sufficient sums to pay such charges for service to any of its departments or properties.  The 
revenues so received shall be deemed to be revenues derived from the operation of the System and 
shall be deposited and accounted for in the same manner as other revenues derived from such 
operation of the System. 
 

Section 7.11. Enforcement of Collections.  The Issuer or the Authority will 
diligently enforce and collect all fees, rentals or other charges for the services and facilities of the 
System, and take all steps, actions and proceedings for the enforcement and collection of such fees, 
rentals or other charges which shall become delinquent to the full extent permitted or authorized 
by the laws of the State of West Virginia. 
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Section 7.12. Books and Records.  The Authority will keep books and records 

of the System, which shall be separate and apart from all other books, records and accounts of the 
Authority or the City, in which complete and correct entries shall be made of all transactions 
relating to the System, and any Holder of a Bond or Bonds shall have the right at all reasonable 
times to inspect the System, and all parts thereof, and all records, accounts and data of the 
Authority relating thereto. 
 

The Issuer or the Authority shall also, at least once a year, cause the books, records 
and accounts of the System to be completely audited by an Independent Accountant, shall mail 
upon request, and make available generally, the report of said Independent Accountant, or a 
summary thereof, to any Holder or Holders of Bonds issued pursuant to this Ordinance. 

 
Section 7.13. Operating Budget.  The Authority shall annually, at least 30 days 

preceding the beginning of each Fiscal Year, or at such earlier date required by the charter of the 
Issuer, prepare and adopt by resolution a detailed budget of the estimated revenues and 
expenditures for operation and maintenance of the System during the succeeding Fiscal Year.  
The Authority shall mail copies of such annual budget and all resolutions authorizing increased 
expenditures for operation and maintenance to any Bondholder and shall make available such 
budgets and all resolutions authorizing increased expenditures for operation and maintenance of 
the System at all reasonable times to any Bondholder or anyone acting for and in behalf of such 
Bondholder who requests the same. 
 

Section 7.14. Tax Covenants.  The Issuer hereby further covenants and agrees 
as follows: 
 

A. PRIVATE BUSINESS USE LIMITATION.  The Issuer shall assure that 
(i) not in excess of 10% of the Net Proceeds of the Series 2021 Bonds are used for Private Business 
Use if, in addition, the payment of more than 10% of the principal or interest due on the Series 
2021 Bonds during the term thereof is, under the terms of the Series 2021 Bonds or any underlying 
arrangement, directly or indirectly, secured by any interest in property used or to be used for a 
Private Business Use or in payments in respect of property used or to be used for a Private Business 
Use or is to be derived from payments, whether or not to the Issuer, in respect of property or 
borrowed money used or to be used for a Private Business Use; and (ii) in the event that both (A) in 
excess of 5% of the Net Proceeds of the Bonds are used for a Private Business Use, and (B) an 
amount in excess of 5% of the principal or 5% of the interest due on the Series 2021 Bonds during 
the term thereof is, under the terms of the Series 2021 Bonds or any underlying arrangement, 
directly or indirectly, secured by any interest in property used or to be used for said Private 
Business Use or in payments in respect of property used or to be used for said Private Business 
Use or is to be derived from payments, whether or not to the Issuer, in respect of property or 
borrowed money used or to be used for said Private Business Use, then said excess over said 5% 
of Net Proceeds of the Series 2021 Bonds used for a Private Business Use shall be used for a 
Private Business Use related to the governmental use of the System, or if the Series 2021 Bonds 
are for the purpose of financing more than one project, a portion of the System, and shall not 
exceed the proceeds used for the governmental use of that portion of the System to which such 
Private Business Use is related. 
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B. PRIVATE LOAN LIMITATION.  The Issuer shall assure that not in excess of 
the lesser of 5% of the Net Proceeds of the Series 2021 Bonds or $5,000,000 are used, directly or 
indirectly, to make or finance a loan to persons other than state or local government units. 
 

C. FEDERAL GUARANTEE PROHIBITION.  The Issuer shall not take any 
action or permit or suffer any action to be taken if the result of the same would be to cause the 
Series 2021 Bonds to be directly or indirectly “federally guaranteed” within the meaning of 
Section 149(b) of the Code and Regulations promulgated thereunder. 
 

D. INFORMATION RETURN.  The Issuer will file all statements, instruments 
and returns necessary to assure the tax-exempt status of the Series 2021 Bonds and the interest 
thereon, including without limitation, the information return required under Section 149(e) of the 
Code.   
 

E. FURTHER ACTIONS.  The Issuer will take all actions that may be required 
of it so that the interest on the Bonds will be and remain excludable from gross income for federal 
income tax purposes, and will not take any actions which would adversely affect such exclusion.   
 

Section 7.15. Statutory Mortgage Lien.  For the further protection of the 
Holders of the Series 2021 Bonds, a statutory mortgage lien upon the System is granted and created 
by the Act, which statutory mortgage lien is hereby recognized and declared to be valid and binding 
and shall take effect immediately upon delivery of the Bonds and shall be on a parity with the 
statutory mortgage lien in favor of the holders of the Series 2012 Bonds and any Additional Bonds. 

 
Section 7.16.  Designation of Bonds as “Qualified Tax-Exempt Obligations”.  The 

Issuer hereby designates the Series 2021 Bonds as “Qualified Tax-Exempt Obligations” for 
purposes of Section 265(b)(3) of the Code and covenants that the Series 2021 Bonds do not 
constitute private activity bonds as defined in Section 141 of the Code, and that not more than 
$10,000,000 aggregate principal amount of obligations the interest on which is excludable (under 
Section 103(a) of the Code) from gross income for federal income taxes (excluding, however, 
private activity bonds, as defined in Section 141 of the Code, other than qualified 501(c)(3) bonds 
as defined in Section 145 of the Code), including the Series 2021 Bonds, have been or shall be 
issued by the Issuer, including all subordinate entities of the Issuer, during the calendar year 2021. 
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ARTICLE VIII 
 

DEFAULT AND REMEDIES 
 
 

Section 8.01. Events of Default.  Each of the following events shall constitute 
an “Event of Default” with respect to the Series 2021 Bonds:   
 

(A) If default by the Issuer occurs in the due and punctual payment of the 
principal of or interest on any Bond; 
 

(B) If default occurs in the Issuer’s observance of any of the covenants, 
agreements or conditions on its part relating to the Bonds in this Ordinance or any 
supplemental resolution, or in the Bonds, as the case may be, contained, and such 
default shall have continued for a period of 30 days after written notice specifying 
such default and requiring the same to be remedied shall have been given to the Issuer 
by the Registered Owner of any Bond; or 
 

(C) If the Issuer files a petition seeking reorganization or arrangement under 
the federal bankruptcy laws or any other applicable law of the United States of 
America.   

 
Section 8.02. Remedies.  Upon the happening and continuance of any Event of 

Default, any Holder of a Series 2021 Bond may exercise any available remedy and bring any 
appropriate action, suit or proceeding to enforce his or her rights and, in particular, (i) bring suit 
for any unpaid principal or interest then due, (ii) by mandamus or other appropriate proceeding 
enforce all rights of the Holders of the Series 2021 Bonds including the right to require the Issuer 
to perform its duties under the Act and the Ordinance relating thereto, (iii) bring suit upon the 
Series 2021 Bonds, (iv) by action at law or bill in equity require the Issuer to account as if it were 
the trustee of an express trust for the Holders of the Series 2021 Bonds, and (v) by action or bill in 
equity enjoin any acts in violation of the Ordinance with respect to the Series 2021 Bonds, or the 
rights of the Holders of the Series 2021 Bonds. 

 
No remedy by the terms of this Ordinance conferred upon or reserved to the 

Registered Owners is intended to be exclusive of any other remedy, but each and every such 
remedy shall be cumulative and shall be in addition to any other remedy given to the Registered 
Owners hereunder or now or hereafter existing at law or by statute. 

 
No delay or omission to exercise any right or power accruing upon any default or 

Event of Default shall impair any such right or power or shall be construed to be a waiver of any 
such default or Event of Default or acquiescence therein, and every such right and power may be 
exercised from time to time and as often as may be deemed expedient. 

 
  No waiver of any default or Event of Default hereunder by the Registered Owners 
shall extend to or shall affect any subsequent default or Event of Default or shall impair any rights 
or remedies consequent thereto. 

Page 65 of 94



40 
 

Section 8.03. Appointment of Receiver.  If there be any Event of Default 
existing and continuing, any Registered Owner shall, in addition to all other remedies or rights, 
have the right by appropriate legal proceedings to obtain the appointment of a receiver to 
administer the System on behalf of the Issuer, with power to charge rates, rentals, fees, fines and 
other charges sufficient to provide for the payment of the principal of and interest on the Bonds, 
the deposits into the funds and accounts hereby established as herein provided and the payment of 
Operating Expenses of the System and to apply such rates, rentals, fees, fines, charges or other 
revenues in conformity with the provisions of this Ordinance and the laws of the State. 
 

The receiver so appointed shall forthwith, directly or by his agents and attorneys, enter 
into and upon and take possession of all facilities of said System and shall hold, operate, maintain, 
manage and control such facilities, and each and every part thereof, and in the name of the Issuer 
exercise all the rights and powers of the Issuer with respect to said facilities as the Issuer itself 
might do. 
 

Whenever all that is due upon the Bonds issued pursuant to this Ordinance and interest 
thereon and under any covenants of this Ordinance for reserve, sinking or other funds and accounts 
and upon any other obligations and interest thereon having a charge, lien or encumbrance upon the 
revenues of the System shall have been paid and made good, and all defaults under the provisions 
of this Ordinance shall have been cured and made good, possession of the System shall be 
surrendered to the Issuer upon the entry of an order of the court to that effect.  Upon any 
subsequent default, any Registered Owner shall have the same right to secure the further 
appointment of a receiver upon any such subsequent default. 
 

Such receiver, in the performance of the powers hereinabove conferred upon him, 
shall be under the direction and supervision of the court making such appointment, shall at all 
times be subject to the orders and decrees of such court and may be removed thereby and a 
successor receiver appointed in the discretion of such court.  Nothing herein contained shall limit 
or restrict the jurisdiction of such court to enter such other and further orders and decrees as such 
court may deem necessary or appropriate for the exercise by the receiver of any function not 
specifically set forth herein. 
 

Any receiver appointed as provided herein shall hold and operate the System in the 
name of the Issuer and for the joint protection and benefit of the Issuer and the Holders of the 
Bonds issued pursuant to this Ordinance.  Such receiver shall have no power to sell, assign, 
mortgage or otherwise dispose of any assets of any kind or character belonging or pertaining to 
the System, but the authority of such receiver shall be limited to the possession, operation and 
maintenance of the System, for the sole purpose of the protection of both the Issuer and the 
Bondholders, and the curing and making good of any default under the provisions of this 
Ordinance, and the title to and ownership of said System shall remain in the Issuer or the Authority, 
and no court shall have any jurisdiction to enter any order or decree permitting or requiring such 
receiver to sell, mortgage or otherwise dispose of any assets of the System. 
 

Section 8.04. Restoration of Issuer and Bondholder.  In case a majority of 
Registered Owners shall have proceeded to enforce any right under this Ordinance by the 
appointment of a receiver, by entry or otherwise, and such proceedings shall have been 

Page 66 of 94



41 
 

discontinued or abandoned for any reason, or shall have been determined adversely, then and in 
every such case the Issuer and all Bondholders shall be restored to their former positions and rights 
hereunder, and all rights and remedies of the Bondholders shall continue as if no such proceedings 
had been taken. 
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ARTICLE IX 
 

REGISTRAR AND PAYING AGENT 
 

Section 9.01. Appointment of Registrar.  The Registrar, Paying Agent and 
Depository Bank (collectively, the “Fiduciaries”) for the Series 2021 Bonds shall be appointed and 
designated in the Supplemental Resolution.  The Issuer is hereby authorized and directed to enter 
into an agreement or agreements with the Fiduciaries relating to the duties and responsibilities 
thereof. 
 

Section 9.02. Responsibilities of Fiduciaries.  The recitals of fact in the Series 
2021 Bonds shall be taken as statements of the Issuer, and the Fiduciaries shall not be responsible 
for their accuracy.  The Fiduciaries shall not be deemed to make any representation as to, and 
shall not incur any liability on account of, the validity of the execution of the Series 2021 Bonds 
by the Issuer.  Notwithstanding the foregoing, the Registrar shall be responsible for any 
representation in its Certificate of Authentication on the Series 2021 Bonds.  The Fiduciaries and 
any successor thereto shall agree to perform all the duties and responsibilities spelled out in this 
Ordinance and any other duties and responsibilities incident thereto, all as provided by said 
agreement described in this Section 9.02. 
 

Section 9.03. Evidence on Which Fiduciaries May Act.  Except as otherwise 
provided by Section 11.02, the Fiduciaries shall be protected in acting upon any notice, resolution, 
request, consent, order, certificate, opinion or other document believed by them to be genuine and 
to have been signed or presented by the proper party or parties.  Whenever any Fiduciary shall 
deem it necessary or desirable that a fact or matter be proved or established prior to taking or 
suffering any action, such fact or matter, unless other evidence is specifically prescribed, may be 
deemed to be conclusively proved and established by a certificate of an Authorized Officer of the 
Issuer, but in its discretion such Fiduciary may instead accept other evidence of such fact or matter. 
 

Section 9.04. Compensation and Expenses.  The Issuer shall pay to the 
Fiduciaries from time to time reasonable compensation for all services, including the transfer of 
registration of Series 2021 Bonds, the first exchange of Series 2021 Bonds and the exchange of 
Series 2021 Bonds in the event of partial redemption, incurred in the performance of their duties 
hereunder. 
 

Section 9.05. Certain Permitted Acts.  The Registrar may become the owner of 
or may deal in Series 2021 Bonds as fully and with the same rights it would have if it were not 
Registrar.  To the extent permitted by law, the Registrar may act as depository for, and permit any 
of its officers or directors to act as a member of, or in any other capacity with respect to, any 
committee formed to protect the rights of Bondholders or effect or aid in any reorganization 
growing out of the enforcement of the Series 2021 Bonds or this Ordinance, whether or not any 
such committee shall represent the Holders of a majority in principal amount of the Bonds 
Outstanding. 

 
Section 9.06. Resignation of Registrar.  The Registrar may at any time resign 

and be discharged of its duties and obligations under this Ordinance by giving not less than 
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60 days’ written notice to the Issuer and mailing such notice to each Bondholder, specifying the 
date when such resignation shall take effect, within 20 days after the giving of such written notice.  
A copy of such notice shall also be mailed to each owner of a fully registered Series 2021 Bond or 
a coupon Series 2021 Bond registered as to principal (other than to bearer).  Such resignation shall 
take effect upon the day specified in such notice unless a successor shall have been previously 
appointed by the Issuer or Bondholders, in which event such resignation shall take effect 
immediately. 
 

Section 9.07. Removal.  The Registrar may be removed at any time by the Issuer 
or by the Holders of a majority in principal amount of the Series 2021 Bonds then Outstanding by 
an instrument or concurrent instruments in writing signed and duly acknowledged by the Issuer or 
by such Bondholders or their attorneys duly authorized in writing and delivered to the Issuer, as 
the case may be.  Copies of each such instrument shall be delivered by the Issuer to the Registrar. 
 

Section 9.08. Appointment of Successor.  In case at any time the Registrar shall 
resign or shall be removed or shall become incapable of acting, or shall be adjudged bankrupt or 
insolvent, or if a receiver, liquidator or conservator of the Registrar or of its property shall be 
appointed, or if any public officer or court shall take charge or control of the Registrar or of its 
property or affairs, a successor may be appointed by the Holders of a majority in principal amount 
of the Series 2021 Bonds then Outstanding by an instrument or concurrent instruments in writing 
signed by such Bondholders or their attorneys duly authorized in writing and delivered to the Issuer 
and such successor Registrar, notification thereof being given to the predecessor Registrar.  
Pending such appointment, the Issuer shall forthwith appoint a Registrar to fill such vacancy until 
a successor Registrar shall be appointed by such Bondholders.  The Issuer shall mail to each 
Bondholder notice of any such appointment within 20 days after the effective date of such 
appointment.  A copy of such notice shall also be mailed to each owner of a fully registered Series 
2021 Bond or a coupon Series 2021 Bond registered as to principal (other than to bearer).  Any 
successor Registrar appointed by the Issuer shall, immediately and without further act, be 
superseded by a Registrar appointed by such Bondholders.  If in a proper case no appointment of 
a successor Registrar shall be made within 45 days after the Registrar shall have given to the Issuer 
written notice of resignation or after the occurrence of any other event requiring such appointment, 
the Registrar or any Bondholder may apply to any court of competent jurisdiction to appoint a 
successor.  Any Registrar appointed under the provisions of this section shall be a bank, trust 
company or national banking association authorized to perform the duties imposed upon it by this 
Ordinance. 
 

Section 9.09. Transfer of Rights and Property to Successor.  Any predecessor 
Registrar or Paying Agent shall pay over, assign and deliver any moneys, books and records held 
by it to its successor. 

 
Section 9.10. Merger or Consolidation.  Any company into which the Registrar 

may be merged or converted or with which it may be consolidated or any company resulting from 
any merger, conversion or consolidation to which it shall be a party, or any company to which the 
Registrar or any public officer or court may sell or transfer all or substantially all of its corporate 
trust business, shall be the successor to such Registrar without the execution or filing of any paper 
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or the performance of any further act; provided, however, that such company shall be a bank, trust 
company or national banking association meeting the requirements set forth in Section 9.08. 
 

Section 9.11. Adoption of Authentication.  In case any of the Series 2021 Bonds 
shall have been authenticated but not delivered, any successor Registrar may adopt a Certificate 
of Authentication and Registration executed by any predecessor Registrar and deliver such Series 
2021 Bonds so authenticated, and, in case any Series 2021 Bonds shall have been prepared but not 
authenticated, any successor Registrar may authenticate such Series 2021 Bonds in the name of 
the predecessor Registrar or in its own name. 
 

Section 9.12. Paying Agent and Depository Bank.  The Registrar shall also 
serve as the Depository Bank.  The Registrar’s acceptance of the duties and responsibilities of the 
Registrar expressed in Section 9.02 shall also include the trusts and the duties of Depository Bank.  
The Bond Commission shall serve as the Paying Agent.  Any alternate or Co-Paying Agent must 
be a bank, trust company or national banking association authorized to perform the duties imposed 
upon it by this Ordinance.  Such alternate or Co-Paying Agent shall signify its acceptance of the 
duties and obligations imposed upon it pursuant hereto by executing and delivering to the Issuer a 
written acceptance thereof.   
 

Each Paying Agent shall be entitled to payment and reimbursement for reasonable 
fees for its services rendered hereunder and all advances, counsel fees and other expenses 
reasonably and necessarily made or incurred by such Paying Agent in connection with such 
services solely from moneys available therefor. 
 

Any bank, trust company or national banking association with or into which any 
Paying Agent may be merged or consolidated, or to which the assets and business of such Paying 
Agent may be sold, shall be deemed the successor of such Paying Agent for the purposes of this 
Ordinance.  If the position of Paying Agent shall become vacant for any reason, the Issuer shall, 
within 30 days thereafter, appoint a bank, trust company or national banking association located 
in the same city as such Paying Agent to fill such vacancy; provided, however, that, if the Issuer 
shall fail to appoint such Paying Agent within said period, the Bond Commission, a court of 
competent jurisdiction or a majority of the Registered Owners may make such appointment. 
 

The Paying Agents shall enjoy the same protective provisions in the performance of 
their duties hereunder as are specified in this Article IX with respect to the Registrar, insofar as 
such provisions may be applicable. 
 

Notice of the appointment of successor or additional Paying Agents or fiscal agents 
shall be given in the same manner as provided by Section 9.08 hereof with respect to the 
appointment of a successor Registrar. 
 

All moneys received by the Paying Agent shall, until used or applied as provided in 
this Ordinance, be held in trust for the purposes for which they were received. 
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ARTICLE X 
 

DEFEASANCE; DISCHARGE OF PLEDGE OF ORDINANCE 
 
 

Section 10.01. Defeasance; Discharge of Pledge of Ordinance. If the Issuer shall 
pay or cause to be paid, or there shall otherwise be paid, to the respective Registered Owners of 
all Series 2021 Bonds, the principal of and interest due or to become due thereon, then this 
Ordinance and the pledges of the Net Revenues and other moneys and securities pledged 
hereunder, and all covenants, agreements and other obligations of the Issuer on behalf of the 
Registered Owners of the Series 2021 Bonds made hereunder, shall thereupon cease, terminate 
and become void and be discharged and satisfied. 
 

Series 2021 Bonds for the payment of which either moneys in an amount which shall 
be sufficient, or securities the principal of and the interest on which, when due, will provide 
moneys which, together with the moneys, if any, deposited with the Paying Agent at the same or 
earlier time, shall be sufficient, to pay as and when due the respective principal of and interest on 
such Series 2021 Bonds shall be deemed to have been paid within the meaning and with the effect 
expressed in the first paragraph of this section.  All Series 2021 Bonds shall, prior to the maturity 
thereof, be deemed to have been paid within the meaning and with the effect expressed in the first 
paragraph of this section if there shall have been deposited with the Bond Commission or an 
escrow trustee either moneys in an amount which shall be sufficient, or securities the principal of 
and the interest on which, when due, will provide moneys which, together with the moneys, if any, 
deposited with the Bond Commission or said escrow trustee at the same or earlier time shall be 
sufficient, to pay when due the principal of, any redemption premium on and interest due and to 
become due on the Series 2021 Bonds on and prior to the maturity date thereof, or if the Issuer 
irrevocably determines to redeem any of the Series 2021 Bonds prior to the maturity thereof, on 
and prior to said redemption date.  Neither securities nor moneys deposited with the Bond 
Commission or an escrow trustee pursuant to this section nor principal or interest payments on any 
such securities shall be withdrawn or used for any purpose other than, and shall be held in trust 
for, the payment of the principal of and interest on the Series 2021 Bonds; provided, that any cash 
received from such principal, redemption premium, if any, and interest payments on such securities 
deposited with the Bond Commission or said escrow trustee, if not then needed for such purpose, 
shall, to the extent practicable, be reinvested in securities maturing at times and in amounts 
sufficient to pay when due the principal of and redemption premium, if any, and interest to become 
due on the Series 2021 Bonds on and prior to such maturity or redemption dates thereof, and 
interest earned from such reinvestments shall be paid over to the Issuer as received by the Bond 
Commission or said escrow trustee, free and clear of any trust, lien or pledge.  For the purpose of 
this section, securities shall mean and include only Government Obligations. 
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ARTICLE XI 
 

MISCELLANEOUS 
 
  Section 11.01.  Amendment of Ordinance.  This Ordinance and any supplemental 
resolution may be amended or modified without the consent of any Registered Owner or other 
person, solely for the purpose of maintaining the tax-exempt status of the Series 2021 Bonds, 
provided that, in the event any of the Series 2021 Bonds are insured, no such amendment or 
modification which adversely affects the security for the Series 2021 Bonds or the rights of the 
bond insurer for the Series 2021 Bonds may be effected without the written consent of such bond 
insurer.  Otherwise, no materially adverse amendment or modification to this Ordinance, or of 
any supplemental resolution, may be made without the written consent of the Registered Owners 
of 60% in aggregate principal amount of the Series 2021 Bonds then Outstanding and affected 
thereby and the bond insurer, which must be filed with the Clerk of the Issuer before any such 
modification or amendment may be made.  No such modification or amendment shall extend the 
maturity of or reduce the interest rate on, or otherwise alter the terms of payment of the principal 
of or interest on, any Series 2021 Bond without the express written consent of the Registered 
Owner of such Series 2021 Bond, nor reduce the percentage of Series 2021 Bonds required for 
consent to any such modification or amendment. 
 
    Section 11.02.  Evidence of Signatures of Registered Owners and Ownership of 
Bonds.  Any request, consent, revocation of consent or other instrument which this Ordinance 
may require or permit to be signed and executed by Registered Owners may be in one or more 
instruments of similar tenor, and shall be signed or executed by such Registered Owners in person 
or by their attorneys duly authorized in writing.  Proof of the execution of any such instrument, 
or of an instrument appointing or authorizing any such attorney, shall be sufficient for any purpose 
of this Ordinance if made in the following manner, or in any other manner satisfactory to the Issuer 
or the Registrar, as the case may be, which may nevertheless in its discretion require further or 
other proof in cases where it deems the same desirable: 
 
  A. The fact and date of the execution by any Registered Owner or his attorney of 
any such instrument may be proved (i) by the certificate of a notary public or other officer 
authorized to take acknowledgments of deeds to be recorded in the jurisdiction in which he 
purports to act that the person signing such instrument acknowledged to him the execution thereof, 
or by the affidavit of a witness of such execution, duly sworn to before such a notary public or 
other officer or (ii) by the certificate, which need not be acknowledged or verified, of an officer of 
a bank, a trust company or a financial firm or corporation satisfactory to the Issuer or the Registrar, 
as the case may be, that the person signing such instrument acknowledged to such bank, trust 
company, firm or corporation the execution thereof. 
 
  B. The authority of a person or persons to execute any such instrument on behalf 
of a corporate Holder may be established without further proof if such instrument is signed by a 
person purporting to be the president or treasurer or a vice-president or an assistant treasurer of 
such corporation with a corporate seal affixed, and is attested by a person purporting to be its 
secretary or assistant secretary. 
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  C. The amount of fully registered Series 2021 Bonds held by a person executing 
any instrument as a Registered Owner, the date of his holding such Series 2021 Bonds and the 
numbers and other identification thereof, shall be confirmed by the Bond Register. 
 
  Any request, consent or other instrument executed by the Registered Owner of any 
Series 2021 Bond shall bind all future Registered Owners of such Series 2021 Bond in respect of 
anything done or suffered to be done hereunder by the Issuer or the Registrar in accordance 
therewith. 
 
    Section 11.03.  Preservation and Inspection of Documents.  To the extent allowable 
under law, all reports, certificates, statements and other documents received by the Registrar under 
the provisions of this Ordinance shall be retained in its possession and shall be available at all 
reasonable times for the inspection of the Issuer or any Registered Owner, and their agents and 
their representatives, but any such reports, certificates, statements or other documents may, at the 
election of the Registrar, be destroyed or otherwise disposed of at any time after such date as the 
pledge created by this Ordinance shall be discharged as provided in Section 10.01. 
 
    Section 11.04.  Cancellation of Bonds.  All Series 2021 Bonds purchased or paid 
shall, if surrendered to the Issuer, be canceled and delivered to the Registrar, or, if surrendered to 
the Registrar, be canceled by it.  No such Series 2021 Bonds shall be deemed Outstanding under 
this Ordinance and no Series 2021 Bonds shall be issued in lieu thereof.  All such Series 2021 
Bonds shall be canceled and upon order of the Issuer shall be destroyed, and a certificate 
evidencing such destruction shall be delivered to the Issuer. 
 
    Section 11.05.  Failure to Present Bonds.  Anything in this Ordinance to the contrary 
notwithstanding, any moneys held by the Bond Commission or a subsequent Paying Agent in trust 
for the payment and discharge of any of the Series 2021 Bonds which remain unclaimed for 1 year 
after the date on which such Series 2021 Bonds have become due and payable, whether by maturity 
or upon call for redemption, shall at the written request of the Issuer be paid by the Bond 
Commission or said Paying Agent to the Issuer as its absolute property and free from trust, and the 
Bond Commission or said Paying Agent shall thereupon be released and discharged with respect 
thereto, and the Registered Owners of such Series 2021 Bonds shall look only to the Issuer for the 
payment of such Series 2021 Bonds; provided, however, that, before making any such payment to 
the Issuer, the Registrar, if so advised by the Bond Commission, or said Paying Agent shall send 
to the Registered Owner, at the address listed on the Bond Register, by certified mail, a notice that 
such moneys remain unclaimed and that, after a date named in said notice, which date shall be not 
less than 30 days after the date of such notice is mailed, the balance of such moneys then unclaimed 
will be returned to the Issuer.   
 
    Section 11.06.  Notices, Demands and Requests.  Unless otherwise expressly 
provided, all notices, demands and requests to be given or made hereunder to or by the Issuer, the 
Registrar, the Depository Bank, or the Original Purchaser shall be in writing and shall be properly 
made if sent by United States mail, postage prepaid, and addressed as follows or if hand-delivered 
to the individual to whom such notice, demand or request is required to be directed as indicated 
below: 
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  CITY: 
 
   The City of Morgantown 
   389 Spruce Street 
   Morgantown, West Virginia  26505 
   Attention:  Mayor 
 
  REGISTRAR AND DEPOSITORY: 
 
   [Name and address 
    to be set forth in the 
    Supplemental Resolution] 
 
  PAYING AGENT:  
 
   West Virginia Municipal Bond Commission 
   900 Pennsylvania Avenue 
   Suite 1117 
   Charleston, West Virginia 25302 
   Attention: Executive Director 
 
  ORIGINAL PURCHASER: 
 
   [Name and address 
    to be set forth in the 
    Supplemental Resolution] 
 
Any party listed above may change such address listed for it at any time upon written notice of 
change sent by United States mail, postage prepaid, to the other parties. 
 
    Section 11.07.  No Personal Liability.  No member of the Council or officer or 
employee of the Issuer shall be individually or personally liable for the payment of the principal 
of or the interest on any Series 2021 Bond, but nothing herein contained shall relieve any such 
member, official or employee from the performance of any official duty provided by law or this 
Ordinance. 
 
    Section 11.08.  Law Applicable.  The laws of the State shall govern the construction 
of this Ordinance and of all Bonds issued hereunder. 
 
    Section 11.09.  Parties Interested Herein.  Nothing in this Ordinance expressed or 
implied is intended or shall be construed to confer upon, or give to, any person or corporation, 
other than the Issuer, the Registrar, the Paying Agent, the Registered Owners of the Series 2021 
Bonds and the Original Purchaser, any right, remedy or claim under or by reason of this Ordinance.  
All the covenants, stipulations, promises and agreements contained in this Ordinance by and on 
behalf of the Issuer shall be for the sole and exclusive benefit of the Issuer, the Registrar, the 
Paying Agent, the Registered Owners of the Bonds. 
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    Section 11.10.  Severability of Invalid Provisions.  If any section, paragraph, clause 
or provision of this Ordinance shall be held invalid, such invalidity shall not affect any of the 
remaining provisions of this Ordinance. 
 
    Section 11.11.  Table of Contents and Headings.  The Table of Contents and 
headings of the articles, sections and subsections hereof are for convenience only and shall neither 
control nor affect in any way the meaning or construction of any of the provisions hereof. 
 
    Section 11.12.  Conflicting Provisions Repealed.  All ordinances, orders, resolutions 
or parts thereof in conflict with the provisions of this Ordinance are, to the extent of such conflict, 
hereby repealed.   
 
  Section 11.13.  Covenant of Due Procedure, Etc.  The Issuer covenants that all acts, 
conditions, things and procedures required to exist, to happen, to be performed or to be taken 
precedent to and in the adoption of this Ordinance do exist, have happened, have been performed 
and have been taken in regular and due time, form and manner as required by and in full 
compliance with the laws and Constitution of the State of West Virginia applicable thereto; and 
that the Mayor, City Manager, City Clerk and members of the Council were at all times when any 
actions in connection with this Ordinance occurred and are duly in office and duly qualified for 
such office. 
 
    Section 11.14.  Procedure on Enactment of Ordinance; Public Hearing.  Upon 
adoption of this Ordinance, the Clerk is hereby authorized and directed to have an abstract of this 
Ordinance, which abstract has been determined by the Council to contain sufficient information to 
give notice of the contents of such Ordinance, published once each week for 2 successive weeks, 
with not less than six full days between each publication, the first such publication to be not less 
than 10 days before the date stated below for the public hearing, in the Dominion Post, a newspaper 
published and having a general circulation in the City of Morgantown, together with a notice to all 
persons concerned, stating that this Ordinance has been adopted and that the Issuer contemplates 
the issuance of the Bonds described in this Ordinance and that any person interested may appear 
before the Council of the Issuer upon a date certain, not less than 10 days subsequent to the date 
of the first publication of the said abstract and notice, and present protests, and that a certified copy 
of this Ordinance is on file with the Clerk for review by interested parties during the office hours 
of the Clerk.  At such hearing all protests and suggestions shall be heard by the Council and it 
shall then take such action as it shall deem proper in the premises. 
 
    First Reading:   ________, 2021 
 
    Second Reading:  ________, 2021 
 
    Passed on Final Reading 
    Following Public 
    Hearing:   ________, 2021 
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  Section 11.15. Effective Date.  This Ordinance shall take effect immediately 
upon enactment. 
 
 
 

[Remainder of Page Intentionally Blank]
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Enacted this ___ day of ________, 2021. 
 
 
[SEAL] 
 
 
 
      By:  _____________________________________ 
       Mayor 
 
 
 
      By:  ______________________________________  
       City Manager 
 
 
 
ATTEST: 
 
 
__________________________________ 
City Clerk 
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CERTIFICATION 
 
 
  Certified a true copy of an Ordinance duly enacted by the Council of THE CITY OF 
MORGANTOWN on the ____ day of ________, 2021, pursuant to proper notice, at which meeting 
a quorum was present and acting throughout, and which Ordinance was enacted following a public 
hearing thereon, notice of which public hearing was published once a week for two successive 
weeks in a newspaper having a general circulation in the City of Morgantown, the first publication 
having been not less than 10 days prior to such public hearing. 
 
  Dated this ____ day of ________, 2021. 
 
   
 
 
[SEAL] 
       ___________________________________ 
       City Clerk 
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EXHIBIT A - BOND FORM 
 
 THIS BOND IS REGISTERED WITH THE REGISTRAR, __________, AND IS NOT 
REGISTERED WITH THE DEPOSITORY TRUST COMPANY, AND ANY REGISTRATION 
OF TRANSFER, EXCHANGE, OR PAYMENT SHOULD BE SUBMITTED TO THE 
REGISTRAR, __________. 
 
 THIS BOND HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED (THE “SECURITIES ACT”), OR ANY STATE SECURITIES LAWS OR ANY 
OTHER APPLICABLE SECURITIES LAWS. NEITHER THIS BOND NOR ANY INTEREST 
OR PARTICIPATION HEREIN MAY BE REOFFERED, SOLD, ASSIGNED, 
TRANSFERRED, PLEDGED, ENCUMBERED OR OTHERWISE DISPOSED OF IN THE 
ABSENCE OF SUCH REGISTRATION OR UNLESS SUCH TRANSACTION IS EXEMPT 
FROM, OR NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE 
SECURITIES ACT. THE HOLDER OF THIS BOND BY ITS ACCEPTANCE HEREOF 
AGREES TO OFFER, SELL OR OTHERWISE TRANSFER SUCH SECURITY ONLY (A) TO 
THE ISSUER, (B) PURSUANT TO RULE 144A UNDER THE SECURITIES ACT (“RULE 
144A”), TO A PERSON THE HOLDER REASONABLY BELIEVES IS A “QUALIFIED 
INSTITUTIONAL BUYER” AS DEFINED IN RULE 144A THAT PURCHASES FOR ITS 
OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER 
TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE ON 
RULE 144A, (C) PURSUANT TO AN EXEMPTION FROM THE REGISTRATION 
REQUIREMENTS OF THE SECURITIES ACT TO AN “ACCREDITED INVESTOR” WITHIN 
THE MEANING OF RULE 501 UNDER THE SECURITIES ACT THAT IS ACQUIRING THE 
BOND FOR ITS OWN ACCOUNT, OR FOR THE ACCOUNT OF SUCH AN “ACCREDITED 
INVESTOR,” FOR INVESTMENT PURPOSES AND NOT WITH A VIEW TO, OR FOR 
OFFER OR SALE IN CONNECTION WITH, ANY DISTRIBUTION IN VIOLATION OF THE 
SECURITIES ACT, OR (D) PURSUANT TO ANOTHER AVAILABLE EXEMPTION FROM 
THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT, SUBJECT TO THE 
ISSUER’S RIGHT PRIOR TO ANY SUCH OFFER, SALE OR TRANSFER PURSUANT TO 
CLAUSES (C) OR (D) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, 
CERTIFICATION AND/OR OTHER INFORMATION SATISFACTORY TO IT.  THE 
HOLDER OF THIS SECURITY BY ITS ACCEPTANCE HEREOF AGREES THAT IT WILL 
COMPLY WITH THE FOREGOING RESTRICTIONS. 
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UNITED STATES OF AMERICA 
STATE OF WEST VIRGINIA 

THE CITY OF MORGANTOWN (WEST VIRGINIA) 
PARKING SYSTEM REVENUE BONDS, SERIES 2021  

$____________ 
 
 
No. R-____ Dated: __________, 2021 
 
 
 

THE CITY OF MORGANTOWN, a municipal corporation organized and existing under 
the laws of the State of West Virginia (the “Issuer”) for value received, hereby promises to pay, 
solely from the special fund provided therefore, as hereinafter set forth, to the order of 
 

- ____________ - 
 
or registered assigns (the “Registered Owner”), the principal sum of __________________ and 
00/100 DOLLARS ($___________) in lawful money of the United States of America, together 
with interest thereon at the fixed annual percentage rate of ____ %, from the date of this Bond, in 
______ equal amortizing semi-annual installments of principal and interest in the amount of 
$___________, commencing on __________ 1, 2021, and continuing on each __________ 1 and 
____________1 thereafter occurring to and including ___________ 1, 20___, which shall be the 
maturity date of this Bond (the “Maturity Date”), at which time all principal of and interest on this 
Bond not theretofore paid shall become due and payable.  Interest shall be computed on the basis 
of a year of 365 days and for the actual number of days elapsed during any month or portion 
thereof. 

 
Notwithstanding any other provision of this Bond to the contrary, in the event of a 

Determination of Taxability, the rate of interest on this Bond shall be equal to _____% per annum 
(the “Taxable Rate”).  Interest at the Taxable Rate shall commence to accrue on the Date of 
Taxability and such interest rate shall be charged retroactively and prospectively for all periods in 
which interest paid on this Bond is asserted, declared or determined to be subject to federal income 
taxation, and shall continue until the entire principal of and interest on this Bond is paid, 
notwithstanding that the entire principal amount of this Bond may have been paid in full prior to 
the Determination of Taxability.  Any interest being past due on this Bond by reason of such 
increase shall become immediately due and payable.  In addition, in the event of a Determination 
of Taxability, the Registered Owner shall be entitled to payment, on demand, of any Special 
Charges.  Special Charges means (a) an amount equal to any penalties or interest paid to the 
Internal Revenue Service or to the State of West Virginia by the present and former Registered 
Owner resulting from the failure to include interest on this Bond in its gross income for purposes 
of determining its federal income tax or State income tax, plus any tax payable by them as a 
consequence of the receipt of such amount; plus (b) an amount equal to all reasonable 
administrative, out-of-pocket and other expenses incurred by the present and former Registered 
Owner which are directly or indirectly attributable to interest on this Bond becoming subject to 
federal or State income tax as a result of the failure to include interest on this Bond in its gross 
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income for purposes of determining its federal or state income tax, including without limitation, 
costs incurred by the present and former Registered Owner in amending its federal or State tax 
returns. 

 
As used herein the term "Determination of Taxability" means the interest on the Bonds in 

whole or in part is included in the gross income of a holder (or former holder) for federal income 
tax purposes for any reason, the determination of which is manifested by (a) a statutory Notice of 
Deficiency (90-day letter) from the Internal Revenue Service proposing to include such interest in 
the income of a holder (or former holder), or (b) delivery to the Registrar or Issuer of an opinion 
of Bond Counsel acceptable to the Registrar to the effect that (i) as a result of a change in the 
federal tax laws after the date of the issuance of the Bonds such interest on obligations of the 
general character of the Bonds will be included in whole or in part in the gross income of the 
holders thereof (for the purposes of this paragraph, such interest becomes subject to federal income 
taxation when the President of the United States of America signs such legislation) or (ii) that for 
any other reason, interest on the Bonds, in whole or in part, is included in the gross income of a 
holder or former holder of the Bonds; provided, however, no Determination of Taxability shall be 
deemed to exist if the Issuer shall, within 30 days after such assertion of taxability, cause to be 
delivered to the Registrar an unqualified opinion of Bond Counsel reasonably acceptable to the 
holder or former holder to the effect that interest on the Bonds has been and continues to be 
excludable from gross income for federal income tax purposes, then such holder or former holder 
shall at the expense of the Issuer contest such assertion of taxability by appropriate administrative 
proceedings through the Internal Revenue Service Appeals Office, whose determination as to 
taxability shall be final and binding and upon such determination by the Internal Revenue Service 
Appeals Office a Determination of Taxability shall be deemed to exist.  In any such contest the 
holder or former holder shall cooperate with the Issuer and toward that end shall (a) give prompt 
notice of any such assertion and (b) permit the Issuer or its representatives to meet with the 
representatives of the holder or former holder dealing with the Internal Revenue Service to discuss 
the issues involved.  All other capitalized terms used in this Bond but not defined in this Bond 
shall have the meaning set forth in the Ordinance (hereinafter defined). 
 

The principal of and interest on this Bond are payable in any coin or currency which 
on the date of payment thereof is legal tender for the payment of public and private debts under 
the laws of the United States of America, at the office of the West Virginia Municipal Bond 
Commission, Charleston, West Virginia, as Paying Agent.  The Record Dates for the Series 2021 
Bonds shall be each _________ 15 and ___________ 15 during the term of the Series 2021 Bonds 
(whether or not such date shall be a business day).     
 
  This Bond is one of an issue of a series of bonds, in the aggregate principal amount 
of $_______________ designated “The City of Morgantown (West Virginia) Parking System 
Revenue Bonds, Series 2021” (the “Bonds” or “Series 2021 Bonds”) each being in substantially 
similar form and effect, except as to number and principal amount, dated _______________, 2021, 
the proceeds of which are to be used (i) to finance the costs of renovations and improvements to 
existing motor vehicle parking facilities of the Issuer, (ii) to fund the Series 2021 Bonds Reserve 
Account, if any, and (iii) to pay certain costs of issuance of the Bonds and related costs.  The 
Bonds are issued under the authority of and in full compliance with the Constitution and statutes 
of the State of West Virginia, including particularly Chapter 8, Article 16 of the Code of West 
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Virginia, 1931, as amended (the “Act”), and an ordinance duly enacted by the Council of the Issuer 
on ___________, 2021, as supplemented by a Supplemental Resolution adopted on ________, 
2021 (together, the “Ordinance”), and is subject to all the terms and conditions of said Ordinance.  
The Ordinance provides for the issuance of additional bonds under certain conditions, and such 
bonds would be entitled to be paid and secured equally and ratably from and by the funds and 
revenues and other security provided for the Bonds under the Ordinance.  Reference is hereby 
made to the Ordinance, as the same may be amended and supplemented from time to time, for a 
description of the rights, limitations of rights, obligations, duties and immunities of the Issuer, the 
Registrar, the Paying Agent, the Registered Owners of the Bonds and the Registered Owners of 
any subsequently issued additional bonds.  Executed counterparts or certified copies of the 
Ordinance are on file at the office of the City Clerk in the City of Morgantown, West Virginia. 
 

The principal of and interest on the Bonds are payable from, and secured by a first 
lien on the Net Revenues of the Issuer’s on-street and off-street motor vehicle parking facilities, 
together with all related facilities (the “System”), as more particularly described in the Ordinance, 
and all moneys in the Series 2021 Bonds Sinking Fund established under the Ordinance, including 
the Series 2021 Bonds Reserve Account, if any, and the Issuer hereby and in the Ordinance pledges 
such revenues and moneys to such payment. 

 
THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE 

AND SOURCE OF AND SECURITY FOR PAYMENT FROM THE NET REVENUES OF THE 
SYSTEM WITH THE FOLLOWING PARKING SYSTEM REVENUE BONDS OF THE 
ISSUER: 

 
(1)  PARKING SYSTEM REVENUE BONDS, SERIES 2012, DATED 

DECEMBER 20, 2012, ISSUED IN THE ORIGINAL AGGREGATE PRINCIPAL AMOUNT 
OF $3,534,000 (THE “SERIES 2012 BONDS”). 

 
  The Bonds shall be subject to prepayment at the option of the Issuer, prior to the 
maturity thereof, in whole at any time, or in part on any semiannual installment payment date, at 
a prepayment price equal to 100% of the principal amount prepaid, without premium, plus accrued 
interest at the applicable rate to the date of any such prepayment, and other payments due 
hereunder.  Any partial prepayment shall be in the minimum amount of $________ and shall be 
applied in such manner so as to reduce the principal amount of Bonds Outstanding, shall be applied 
pro-rata as to each of the Series 2021 Bonds, in proportion to the outstanding principal amount of 
each such Series 2021 Bond so as to reduce the amount of the semi-annual installment payments 
in inverse order of payment due date, and the Paying Agent shall thereafter recalculate the 
installment payments then due on the Bonds.  Notwithstanding the foregoing, partial prepayments 
shall not be made or applied in such a fashion so as to reduce the principal amount of any Series 
2021 Bond to an amount less than an authorized denomination thereof. 
 
    Prepayment shall be made on the date selected by the Issuer, which date shall be 
not less than 15 days nor more than 45 days after receipt by the Paying Agent of a certificate of 
the Issuer (i) requesting that the Bonds or portion thereof be prepaid, and (ii) stating the principal 
amount of the Bonds to be so prepaid, and the date upon which the same will be prepaid. 
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       Unless waived by any Registered Owner of the Series 2021 Bonds to be redeemed, 
official notice of any redemption shall be given by the Registrar on behalf of the Issuer by mailing 
a copy of an official redemption notice by registered or certified mail at least 30 days and not more 
than 60 days prior to the date fixed for redemption to the Original Purchaser and the Registered 
Owner of the Series 2021 Bond or Bonds, as applicable, to be redeemed at the address shown on 
the Bond Register or at such other address as is furnished in writing by such registered owner to 
the Bond Registrar.  
 

Notice of prepayment having been given in the manner hereinabove provided for, 
the Bonds or portion thereof shall on the date fixed for prepayment specified in such notice, 
become due and payable at the proper prepayment price as herein provided, and from and after the 
date fixed for prepayment (unless the Issuer shall default in the payment of the prepayment price) 
interest on such Bonds or portion thereof shall cease to accrue, and upon presentation and surrender 
of such Bonds at the office of any Paying Agent, such Bonds shall be paid at the prepayment price 
aforesaid (provided that in the event of a partial prepayment such payment shall be made by the 
Paying Agent without the need for the Registered Owner to tender such Bond to the Paying Agent 
for cancellation and issuance of a new Bond or Bonds in the amount of the remaining principal 
amount thereof).     
 

This Bond does not constitute a corporate indebtedness of the Issuer within the 
meaning of any constitutional, statutory or charter provisions or limitations, nor shall the Issuer be 
obligated to pay the same or the interest hereon except from the Net Revenues of the System, the 
funds on deposit from time to time in the Series 2021 Bonds Sinking Fund and any unexpended 
proceeds of the Bonds.  Under the Ordinance, the Issuer has entered into certain covenants with 
the Registered Owners, for the terms of which reference is made to said Ordinance.  Remedies 
provided the Registered Owners are exclusively as provided in the Ordinance, to which reference 
is here made for a detailed description thereof.   
 

Subject to the requirements for transfer set forth below, this Bond is, and has all the 
qualities and incidents of, a negotiable instrument under the Uniform Commercial Code of the 
State of West Virginia.  This Bond is transferable, as provided in the Ordinance, only by transfer 
of registration upon the books of ____________, ___________, ____________, as Registrar, to 
be made at the request of the Registered Owner hereof in person or by his attorney duly authorized 
in writing, and upon surrender hereof, together with a written instrument of transfer satisfactory to 
said registrar duly executed by the Registered Owner or his duly authorized attorney.  Upon 
transfer hereof, there shall be issued another fully registered Bond or fully registered Bonds of the 
aggregate principal amount equal to the unpaid amount hereof.   
 

This Bond shall only be transferable by transfer of registration upon the books of 
the Registrar as provided herein and in the Ordinance.  This Bond shall be registered in the Bond 
Register and such registration shall be noted on this Bond.  After such registration, no registration 
of transfer hereof shall be valid unless made on the Bond Register at the written request of the 
registered owner or his duly authorized attorney or legal representative and similarly noted on this 
Bond.   
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The Bond Registrar shall not be obligated to make any registration or transfer of 
(a) any Bonds during the 15 day period preceding (i) an interest payment date or (ii) the date of 
publication or mailing, whichever is earlier, of a notice of redemption, or (b) any Bonds called for 
redemption.   
 

[This Bond is hereby and in the Ordinance designated a “qualified tax-exempt 
obligation” within the meaning of Section 265(b)(3)(B) of the Internal Revenue Code of 1986, as 
amended.] 
 

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts, 
conditions and things required to exist, happen and be performed precedent to and in issuance of 
this Bond exist, have happened and have been performed in due time, form and manner as required 
by law, and that the Bonds, together with all other obligations of the Issuer, do not exceed any 
limit prescribed by the Constitution or statutes of the State of West Virginia.   
 

All provisions of the Ordinance and the statutes under which this Bond is issued 
shall be deemed to be a part of the contract evidenced by this Bond to the same extent as if written 
fully herein.   
 

This Bond shall not be valid or obligatory unless authenticated by the Registrar by 
the execution of the Registrar’s Certificate of Authentication endorsed hereon. 
 
 
 
 

[Remainder of Page Intentionally Blank] 
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  IN WITNESS WHEREOF, THE CITY OF MORGANTOWN has caused this Bond 
to be signed by its Mayor and City Manager, and its corporate seal to be imprinted hereon and 
attested by its City Clerk, and has caused this Bond to be dated the date specified above. 
 

 THE CITY OF MORGANTOWN 
 
[SEAL] 
 
 
       By:  ______________________________________ 
        Mayor 
 
 
 
       By:  ______________________________________  
        City Manager 
 
 
 
ATTEST: 
 
 
 
By: __________________________________ 
      Clerk 
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CERTIFICATE OF AUTHENTICATION AND REGISTRATION 
 
 

  This Bond is one of the fully registered Bonds described in the within-mentioned 
Ordinance and has been duly registered in the name of the Registered Owner on the date set forth 
below.   

 
  Dated:  _______________, 2021.   

 
 
                
         ________________________________, 
           as Registrar 
 
 
               
       By ________________________________ 
            Its Authorized Officer 
  

Page 86 of 94



 
 

(FORM OF) 
ASSIGNMENT 

 
 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 
______________________________ the within Bond and does hereby irrevocably constitute and 
appoint ______________________________ to transfer the said Bond on the books kept for 
registration thereof with full power of substitution in the premises.   
 

Dated:  _______________, ______ 
 
 
 

_________________________________________ 
 
SIGNATURE GUARANTEED: 
 
 
___________________________________ 
(Bank, Trust Company or Firm) 
 
 
___________________________________ 
(Authorized Officer) 
 
 
  NOTICE:  The Assignor’s signature to this Assignment must correspond with the 
name as it appears upon the face of the within Bond in every particular, without alteration or any 
change whatever. 
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(No writing on this Bond except by the Registrar) 
 
 

SCHEDULE OF REGISTERED OWNERS 
 
 

        In Whose 
  Date of Registration      Name Registered      Signature of Registrar   
 
____________________ ___________________ ______________________ 
 
____________________ ___________________ ______________________ 
 
____________________ ___________________ ______________________ 
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RESOLUTION OF THE CITY OF MORGANTOWN, WEST 
VIRGINIA, DECLARING ITS OFFICIAL INTENT TO 
REIMBURSE EXPENDITURES MADE FROM PROCEEDS 
OF BONDS OR OTHER OBLIGATIONS  

WHEREAS, Treasury Regulations Section 1.150-2 (the “Reimbursement Regulation”) 
sets forth the rules for determining when proceeds of bonds or other obligations are deemed 
spent for purposes of applying Sections 103 and 141 through 150 of the Internal Revenue Code 
of 1986, as amended (the “Code”), including the arbitrage yield restrictions and rebate 
requirements under Code Section 148, if the proceeds are used to reimburse expenditures made 
prior to the date of issue of the bonds or other obligations; and 

WHEREAS, the Reimbursement Regulation requires that a declaration of official intent 
to reimburse the expenditures (“Declaration of Official Intent”) be made not later than sixty 
(60) days after payment of the “original expenditure,” as such term is  defined in the 
Reimbursement Regulation (the “Original Expenditures”), and that an allocation in writing 
evidencing use of proceeds of a reimbursement bond to reimburse an Original Expenditure be 
made within eighteen (18) months after the later of the date the Original Expenditure is paid or 
the date the project is placed in service or abandoned, but in no event later than three (3) years 
after the Original Expenditure is paid; and 

WHEREAS, The City of Morgantown, West Virginia (the “City”) wishes to take such 
action as is necessary or permitted to comply with the Reimbursement Regulation; and 

WHEREAS, the City owns and operates, through the Morgantown Parking Authority (the 
“Authority”), certain on-street and off-street public motor vehicle parking facilities within the 
City consisting of parking lots, buildings, ramps, curb-line parking meters and other facilities 
necessary, appropriate, useful, convenient or incidental to the regulation and control and parking 
of motor vehicles (the “System”), and both the City and the Authority desire to undertake certain 
improvements to the System, including but not limited to, structural repairs to and elevator 
replacement in the existing multilevel parking building located between University Avenue and 
Chestnut Street and replacement of a retaining wall in the existing surface parking lot known as 
the “Armory Lot” located adjacent to 300 Spruce Street, together with all necessary 
appurtenances and the payment of engineering costs in connection therewith (collectively, the 
“Project”); 

 NOW, THEREFORE, BE IT RESOLVED BY THE CITY OF MORGANTOWN, 
WEST VIRGINIA, AS FOLLOWS: 

1. This is a Declaration of Official Intent within the meaning of Treasury 
Regulations Section 1.150-2. 

2. The City intends and reasonably expects that Original Expenditures made by the 
City or the Authority for the design, acquisition, construction and equipping of the Project will 
be reimbursed with proceeds of parking system revenue bonds or other obligations (the 
“Bonds”) to be issued by the City, for the benefit of the Project, in the maximum principal 
amount of $3,250,000. 
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3. The source of payment for Original Expenditures relating to the Project to be 
made by the Authority and reimbursed from proceeds of the Bonds will be cash dispersed from 
the Authority’s Repairs & Maintenance Building & Grounds Account or its Professional 
Services-General Account, numbers 406-245.00 and 406.571-253.00, respectively. 

4. The Mayor and City Manager of the City and the Executive Director and 
President of the Authority are hereby authorized, empowered and directed to take any additional 
action necessary to comply with the requirements of the Reimbursement Regulation so that Bond 
proceeds used to reimburse expenditures which are the subject of this Declaration of Official 
Intent will be deemed spent, including making an allocation in writing evidencing the use of 
proceeds of the Bonds to reimburse an Original Expenditure within eighteen (18) months after 
the later of the date the Original Expenditure is paid or the date the Project is placed in service or 
abandoned, but in no event later than three (3) years after the Original Expenditure is paid. 

5. The appropriate officials of the City and the Authority, including without 
limitation the Mayor, City Manager and City Clerk of the City and the Executive Director and, 
President of the Authority, are hereby authorized and directed to execute and deliver for and on 
behalf of the City and the Authority respectively any or all additional certificates and other 
documents and to perform all other acts they may deem necessary or appropriate in order to 
implement and carry out the matters authorized in this resolution. 

6. This Resolution shall become effective upon the date of its adoption. 

 

Adopted this 2nd day of February, 2021. 

 

     THE CITY OF MORGANTOWN, 
WEST VIRGINIA 

      
 
 

____________________________________  
Mayor 

 

____________________________________  
City Manager 
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CERTIFICATION 

 The undersigned, being the duly qualified, elected and acting City Clerk of The City of 
Morgantown, does hereby certify that the foregoing Resolution was duly adopted by The City of 
Morgantown at a regular meeting duly held, pursuant to proper notice thereof, on February 2, 
2021, a quorum being present and acting throughout, and which Resolution has not been 
modified, amended or revoked and is a true, correct and complete copy thereof as of this 
February 2, 2021. 

 

 

By: _____________________________ 
 City Clerk 
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100 Airside Drive | Moon Township, PA  15108 

Office: 412.269.6300 | Fax: 412.375-3990 

 

MBAKERINTL.COM 

January 27, 2021 
 
Mr. Kim Haws 
City Manager 
City of Morgantown 
460 Spruce Street 
Morgantown, WV 26505 
Via email: kHaws@morgantownwv.gov 
 
Subject:    Morgantown Municipal Airport (MGW) 

Runway 18‐36 Extension, Construction Phase 1 
Letter of Recommendation for Contract Award 

 
Dear Mr. Haws: 
 
Michael Baker International, Inc. (Michael Baker) has reviewed the bid documents for the subject 
project  that were received January 21, 2021.   Fifteen (15) bids were received for the project.  
Doss Enterprises, LC (Doss) was the apparent low bidder at $5,753,978.10 for the Base Bid and 
Add Alternate 1, while the high bidder submitted a bid at $10,707,922.50 for the Base Bid and 
Add Alternate 1.   
 
Doss also submitted a 4.84% DBE participation goal which exceeds the project goal of 2.5% and 
provided an otherwise complete and responsive bid.  
 
Therefore, we recommend a contract be awarded to Doss in the amount of $5,753,978.10.   A 
copy of the bid tabulation has been attached for your reference. 
 
If you have any questions, please contact me at 412‐269‐2949. 
 
Sincerely, 
 
MICHAEL BAKER INTERNATIONAL, INC.  

 
Dawn M. Spence, P.E., C.M. 
Project Manager 
 
cc: Matthew DiGiulian, FAA; Stewart Lewis, FAA; Jonathan Vrabel, MGW 
 
Attachment 
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Morgantown Municipal Airport

RW 18‐36 Extension Construction Phase 1 Rebid

Bid Opening 01/21/2021

Rank Name Base Bid Alt 1 Total

1 Doss Enterprises, LC 5,121,177.31$             632,800.79$                 5,753,978.10$            

2 Cast & Baker Corporation 5,327,150.00$             534,625.00$                 5,861,775.00$            

3 Anderson Excavating, LLC 5,829,798.50$             456,475.00$                 6,286,273.50$            

4 Mountaineer Infrastructure, LLC 5,849,433.00$             544,290.00$                 6,393,723.00$            

5 The Beaver Excavating Company 6,139,548.05$             859,680.00$                 6,999,228.05$            

6 Costabile Construction, Inc. 6,168,090.82$             465,407.91$                 6,633,498.73$            

7 Green River Group, LLC 6,411,361.00$             738,500.00$                 7,149,861.00$            

8 Alex E. Paris Contracting Company, Inc. 6,809,984.00$             532,140.00$                 7,342,124.00$            

9 Bear Contracting, LLC 6,852,307.50$             589,150.00$                 7,441,457.50$            

10 Mountaineer Contractors, Inc. 7,043,351.00$             376,800.00$                 7,420,151.00$            

11 Wolfe's Excavating, LLC 7,506,210.77$             799,494.10$                 8,305,704.87$            

12 J.F. Allan Company 7,670,974.15$             578,045.00$                 8,249,019.15$            

13 Vecellio & Grogan, Inc. 7,775,104.00$             778,946.00$                 8,554,050.00$            

14 Kelly Paving, Inc. 9,498,096.00$             794,750.00$                 10,292,846.00$         

15 A.L.L. Construction, Inc. 9,930,817.50$             777,105.00$                 10,707,922.50$         
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�be <!Citp of ;1fflorgantotun 
Office of the City Engineer 

Memorandum 

To: Kim Haws, City Manager 

From: Damien Davis, City Engineer 

Date: January 27, 2021 

Re: Met Theater Roof Replacement - Bid Call 2021-10 

Bids were opened at 2:30pm on January 20, 2021 for the Met Theater Roof Replacement. The 

results are as follows: 

COMPANY 

Kalkreuth 

Tri-State Roofing 

Mansuetto & Sons Roofing 

BID AMOUNT 

$337,700.00 

$289,560.00 

$277,165.00 

The Project will consist of a 2-ply SBS modified membrane roof recover system. The roof of the 

Met Theater is approximately 9,500 sf. Included in the project is the replacement of all roof 

drains, aluminum copings, gutter and downspouts, as well as, flashing on parapets, vertical 

penetrations, and mechanical equipment. 

The Engineering Department and the City's consultant, Alpha Associates, have reviewed the 

submitted bids for completeness and adherence to the Bid Call requirement. We have 

contacted several of the references provided by the low bidder. Based on feedback from their 

references, attendance at the pre-bid, and submitted base bid and unit pricing, we see no 

reason to disqualify them from this project. We recommend award of contract to the low 

bidder, Mansuetto & Sons Roofing. 
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